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PREFACE TO THE SECOND EDITION. 


The following Lectures on the Law of Landlord and 
Tenant were delivered by the late Mr. John William 
Smith at the Law Institution, in the years 1841 and 
1842, and were, on his death, left by him in Manu- 
script. 

During the period which has elapsed since their 
delivery the Law on this subject has been altered in 
many important respects by Statute, and has been de- 
fined and modified by numerous decisions. 

The Editor has, he believes, included in the present 
Edition all the statutory alterations, and all the 
modern decisions of importance which relate to this 
branch of the Law ; in adding this new matter he has, 
however, adhered to the broad and general character of 
the origihal Work so far as seemed consistent with 
making the Book useful not only for Students, but also 
as a Circuit Companion. He has also inserted many 
of the earlier decisions which could not properly be re- 
ferred to in the original Lectures. 

The additions made to the Text byJJ||» Editor are 
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distinguished by brackets ; and he is also responsible for 
all the Foot-notes. 

Headings to the Lectures, marginal Notes, and a full 
Index have been added. 


The references to Coke upon Littleton are made to the 
. Edition of 1 823 by Hargrave and Butler : and Black- 
stone’s Commentaries are cited from the Edition of 1823 
by Sir John Coleridge. 


2, Haroourt Buildings, 
February, 1866 . 


F. P. M. 
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The object of this and of the succeeding 
Lectures will be to state, as shortly and intelligibly 
as may be, the principal doctrines of the law of 
Landlord and Tenant. There are few words so 
constantly in lawyers’ mouths as the words, 
Landlord and Tenant ; and yet, when we come to 
inquire what precise relation are they intended to 
express — there are few questions which one feels 
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greater practical difficulty in answering ; for, on 
the one hand, there is no doubt whatever that, in 
point of strict law, wherever we find a subject in 
possession of land, there . the relation of tenancy 
is in existence between him and somebody or 
other, since, according to the immutable rule of 
English law, no subject can have what is called 
allodial property, that is, land held of nobody. 
Some one or other must be his superior lord, and, 
if no other person, then the Sovereign, of whom 
all the landed property in the realm in the pos- 
session of subjects is thus ultimately held. [Co. 
Litt. 1 a, b, 65 a.] I say ultimately, because, put 
the case that there are fifty intermediate landlords, 
the last of them must himself hold of some person, 
and that person must be the Sovereign, inasmuch 
as there is no one else capable of holding inde- 
pendently of any superior. There is great doubt 
among our legal antiquarians as to the precise 
period at which this system of tenures was adopted 
in England ; some contending that it owes its 
origin entirely to the Norman Conquest, others, 
that it existed in the Saxon times, and received 
certain modifications after the Conquest. (1) But, 
be this as it may, it. has now been for upwards of 
eight hundred years, at least, a settled and un- 
changeable principle of English law, that no person 

(1) See Co. Litt. (by Har- vol.' i. p. 8, where the autho- 
graye and Butler) 64 a, note rities on both sides of this 
(1); 2 Black. Oom. 48; and question are collected. 

Beeye’s Hist, of Eng. Law, 
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except the Sovereign can hold landed property 
without a superior lord, and. Consequently, in the 
contemplation of strict law, the relation of Land- 
lord and Tenant is as extensive as the ownership 
of landed property by subjects. [Co. Litt. 65 a : 
2 Black. Com. 51.] 

I need* not, however* tell you who must be all 
familiar with the use of those terms, that when 
we speak of Landlord and Tenant, even among 
lawyers, we use those words in a much narrower 
sense than that which I have just described. 
For instance, when we use the words Landlord 
and Tenant, we do not mean to express the 
species of relation which subsists between the 
Sovereign and a subject ; for instance, the Duke 
of Wellington, who holds his estates of her 
Majesty by the service of presenting yearly a 
banner in lieu of all other rents and services ;(2) 
nor do we, I think, ever intend to express the sort 
of relation that exists between the reversioner and 
the particular tenants under a settlement, where 
no rent is reserved, or any service rendered, 
although a tenancy doubtless exists between 
them ; for instance, if I convey lands to A. in 

(2) This is one of tho few similar character, but the ser- 
remaining instances of a hold- vices rendered were personal to 
ing by petit serjeanty (per par- the king ; as, for instance, the 
vnm servitjum), which was one bearing of his sword or his 
of the old tenures in capite, In lance. Litt. ss. 153 to 158. 
this tenure a subject held land By the 12 Oar. 2, c. 24, these 
immediately from the Crown, tenures were converted, in 
rendering a bow, a sword, or effect, into ordinary socage 
the like. •Litt. ss. 159, 160, tenures. 

161. Grand serjeanty was of a 


Meaning of 
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and 
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tail, keeping the reversion myself, there is no 
doubt that A. becomes my tenant, though I 
reserve not a sixpence of rent, nor ask for any 
covenant on his part to perform any of the ordi- 
nary duties of a tenant, and though he might 
destroy my interest the next day if so minded. 
But though, as I have said, he is my tenant in 
strict* law, this is not the *sort of tenancy, we 
mean when we use the words Landlord and 
Tenant. It is very difficult to express in terms 
the precise idea which we attribute to those 
words ; but I think that I am not far wrong in 
saying that, when we speak of Landlord and 
Tenant, we have the notion in our minds of a 
tenancy limited in point of duration within some 
bounds not so extensive as to render the land- 
lord’s interest practically worthless, and accom- 
panied by some remunerating incidents to the 
reversion, such as a rent, or at all events a fine in 
lieu of one, and also by certain obligations, such 
as covenants, or, where the tenancy is evidenced 
by some instrument not under seal, agreements, 
for the performance of the duties usually required 
from persons taking the description of property 
demised; and as these are the sort of tenancies 
which give rise to the great mass of practical 
questions involved in the law of Landlord and 
Tenant, it is to these that I intend almost ex- 
clusively to direct my remarks. Still (as it is 
always useful and satisfactory to take a^view of 
the entire subject, although you may intend to 
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investigate certain parts only), it will be right, I 
think, before entering upon details, to enumerate 
the different sorts of tenancy, strictly so called, 
known to the law of England, and to point out 
very briefly their peculiarities. 

The first and highest tenancy known to the Fb*bhou> 

• mm TenanoisS) 

law is, as you are all aware, tenancy in fee-simple. 

[See Litt. s. 1 ; Watkins on Convey, bk. 1, c. ix.] 

Such a tenant has the entire uncontrolled disposi- 
tion of the property. He must, however, as I 
have already stated, hold of some person, other- tihanot 
wise he would not be a tenant at all, and that simpm. 
person, if the estate was created at any time sub- 
sequently to the year 1290, must be tlic Sovereign, 
for, in that year, an Act of Parliament w r as passed, 
which, from the Latin words used at its commence- 
ment, we call the Statute of Quia Emptores [18 statute of 
Ed. 1, c. 1.], which prohibits any subject from tobes. 
conveying lands to be held of himself in fee- 
simple, and directs that, for the future, when 
lands are conveyed in fee-simple, the grantee of 
them shall not become the tenant of the grantor, 
but shall be the tenant of the person of whom the 
grantor held. And, this is not a matter altogether 
unimportant, because, if the tenant of lands in fee- 
simple were to die without heirs and without a 
will, the lands would escheat to the person of whom 
they were immediately held. (3) And in this way 

(3) See Co. Litt. 13 a ; Com. not escheat by the attainder or 
Dig. Escheat. , Property held conviction of the trustee or 
upon trust or mortgage does mortgagee. 13 & 14 Viet. c. 60, 
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property does, even at the present day, occasionally 
escheat to the Sovereign, of whom by far the 
greater part of tjie lands in the kingdom are now 
holden, although there are still some estates in 
fee-simple created previously to the year 1290, 
which were then held and still continue to be 
held of subjects. (4) 

The next species of tenancy is that in tail. The 
nature of which I take it for granted that you are 
well acquainted with, (5) and also with the modes 
in which it may be barred and turned into a fee- 
simple. (G) While it continues an estate tail, how- 
ever, it is held of the person by whom it was 
originally created or his representative. 

Next come the various species of estates for life, 
whether for the life of the tenant, or pur auter vie, 
[Litt. ss. 56, 57 ; Watkins on Convey, bk. 1, c. iv. 
and v.], whether, for one life or for several, whether 
created by act of the party, as the estates for life 
limited in a settlement, or by act of the law, as in 
the case of dower, (7) and tenancy by the curtesy. 


s. 46. This act provides also 
for the case of the death of 
trustees or mortgagees intes- 
tate and without heirs. See 
ss. 16 and 19: and Sugden’s 
Essay on the Eeal Property 
Statutes, c. viii. 

(4) Any examination of the 
incidents of tenancies in fee- 
simple would be out of place 
here. The subject is shortly 
and clearly dealt with in Wat- 
kins on Convey, bk. 1, c. ix. 

(6) See Litt. ss. 13 to 31; 


Watkins on Convey, bk. 1, c. 
viii. At common law, bofore 
the statute of Westminster the 
2nd (13 Edw. 1, st. 1, c. 1), 
the tenant in tail was owner of 
a conditional fee. Litt. s. 13. 

(6) See the 3 & 4 Wm. 4, c. 
74 (passed August 28th, 1833) ; 
and Sugden’s Essay on the Beal 
Property Statutes, c. ii. 

(7) Litt. ss. 36 to 65 ; 3 & 4 
Wm. 4, c. 105; Watkins on 
Convey, bk. 1, c. vi. ; Sugden’s 
Essay on the Beal Property 
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[Litt. s. 35; Watkins on Convey, bk. 1, c. vii.]' 
All these hold of the immediate reversioner, as 
does that other description of tenant for life, de- 
nominated tenant in tail after possibility of issue 
extinct, (8) who differs from the rest in this par- 
ticular, that having once had an estate of inherit- 
ance he is permitted to cut timber and do other 
acts which would amount to waste in an ordinary 
tenant for life, and might, as such, be prevented 
or punished by the reversioner. 

Now these arc the descriptions of freehold 
tenancy known to the law, of which, after the 
present Lecture, it is not my intention to say 
anything — since, having only a limited portion 
of time to dispose of, I think it best to devote it 
entirely to the consideration of those tenancies 
which are of most frequent practical occurrence, 
and, these being, out of all question, tenancies 
not of a freehold character, our attention will, 
in the succeeding Lectures, be devoted to such, 
and to. such only. There are indeed some parts 
of England in which tenancies for lives are 
extremely common, (9) more common indeed 
than those of a chattel nature, and are accom- 


Statutes, c. iii. And as to the 
assignment of dower, see Doe 
d. Riddell y. Gwinnett , 1 Q. B. 
682. 

(8) See Litt. ss. 32 to 34; 
Co. Litt. 27 b. The powers of 
leasing given by* the Settled 
Estates Act of 1856 (19 & 20 
Yict. c. 120) to tenants for life, 


may be exercised by tenants in 
tail after possibility of issue 
extinct . See s. 1 of that act, 
and post , Lect. II. 

(9) These tenancies are also 
very common in Ireland. Fur- 
long’s Landl. and Ten. bk. 2, 
c. iv. 
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panied by the ordinary incidents of a tenancy 

for years, I mean a remunerating rent to the 

landlord, or a fine in lieu of one, and covenants 
♦ t 

for the performance of certain duties usually 
imposed on tenants for a limited period. But, 
though these freehold tenancies do, in these 
matters, very much resemble those of which it is 
my intention to speak, yet, I think it unneces- 
sary to devote any separate consideration to 
them, because the payment of the rent and the 
construction of the covenants incident to them 
are regulated by almost precisely the same rules 
as those which regulate the same points in the 
case of a tenancy for years, and it will much 
simplify our course and prevent useless repetition, 
if we consider these once, and once only. 

Tenancies j shall, therefore, proceed at once to the con- 

1KSS THAN _ X 

freehold, sideration of those tenancies which are of a 
quality inferior to freehold, and these are, 

1st Tenancies for years. 

2ndly. Tenancies at will. 

3rdly. Tenancies by sufferance. 

The history of tenancies for years is curious. ' 
In the very early ages, while the feudal system 

origin of. retained its original vigour, estates of a less 
quality than freehold were unknown. There 
was then no such thing as an estate for years ; 
the owner of the soil did indeed sometimes 
covenant with a particular person that he should 
enjoy the right of dwelling on and cultivating a 
portion of land for a certain definite period, but 
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this did not constitute the person who occupied 
it a tenant at all. It was considered as a mere 
agreement between him and the freeholder, con- 
ferring no estate, and creating no tenure. If the 
freeholder turned him out on the following day, 
he had no remedy by which he could recover the 
possession. He might, indeed, maintain an action 
for the breach of the agreement to allow him to 
occupy, but he was unable to recover the land, 
since the law did not recognise him as possessing 
any estate in it. [See Bae. Ab. Leases. \ 

The first step towards establishing him on his 
present footing was the invention of a particular 
form of the writ of covenant in which he was origin of 

. Action of 

made to demand his term, as well as damages for Ejectment, 
the injury done him in ousting him ; but as this 
was only a form of the action of covenant, and as 
he could only maintain that action against the 
person who had covenanted with him (for it was 
not till long afterwards that covenants were held • 
to bind the assignee of the lessor), if it so hap- 
pened that his lessor had aliened the estate, or 
had created a particular estate of freehold in it, 
he had no means of wresting the possession from 
the alienee or grantee of such particular estate, 
and consequently was left altogether to his action 
for damages. [As to the early history of the 
action of ejectment, see Bracton, bk. 4, fol. 220, 
cap. 36 ; Hale’s Hist, of the Common Law, c. 8, 
p. 201 (6th Edit.) ; Bac. Ab. Leases ; Reeve’s 
Hist of English Law,, vol. i. p. 341, vol. iii. pp. 
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29, 390, vol. iv. p. 165 ; Adams on Eject, c. 1 ; 
Stephen on Plead. 12, 13.J 

Thus matters stood until the reign of Henry 
III., at which period Bracton, from whom we 
derive our knowledge of the progress of the law 
relative to this matter, informs us that it was 
determined to provide a full remedy for the 
grantee in such cases ; and, for this purpose, a 
writ was invented entitled a writ of Quare ejecit 
infra terminum. This lay against the person 
actually in possession of the land, and called 
upon him to show cause why he had ousted the 
termor within his term, which, if he could not 
do, the termor had judgment to recover it, and 
might still bring an action of covenant against 
his lessor. [See Bracton, bk. 4, foL 220, cap. 36.] 
But this writ, being levelled at the mischief 
done to tenants by means of alienations by their 
own lessors, was not so framed as to embrace the 
case of a tenant for years ousted, not by his own 
lessor, or any person claiming under him, but by 
the tortious act of a mere stranger. In such 
cases the tenant had no remedy but to apply to 
his lessor to bring a real action to recover back 
the seisin of the freehold from the trespasser, and 
then, the lessor having obtained the seisin, the 
tenant’s right to have his term again attached, 
and in this circuitous manner it became revested 
in him. But, in the reign of Edward III. a 
remedy was created for him in these cases also, 
by the invention of the writ of Ejecbione firvm . 
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This writ, the first instance of which occurs in 
the 44th year of King Edward III., did not, how- 
ever, originally enable the termor to recover the 
term, but only damages against the trespasser. 
To recover the term itself he was obliged to 
resort to a Court of Equity which, about this 
time, as Chief Baron Gilbert informs us at page 
2 of his Treatise, began to interfere for his pro- 
tection. At last the Courts of law, however, gave 
him a complete remedy, not by the invention of 
any new writ, but by altering the judgment 
upon the old writ of ejectment, and giving judg- 
ment that he should recover his term as well as 
damages. This was a singular stretch of power 
on the part of the Courts, and one on which 
probably no Court would venture at the present 
day. And what is most singular about it is, that 
we do not know even the precise period at which 
it took place, though it is ascertained to have 
been some time between 1455 and 1458 ; since, 
in the former year there is a reported assertion 
by one of the Judges, that damages only are 
recoverable in ejectment ■ and, in the latter year, 
a reported assertion at the Bar, that the term 
likewise is recoverable. [Per Chocke, J., Mich. T., 
33 Hen. 6, fol. 42. See Brooke Ab. Part 2, Quare 
ejecit, fol. 167. The first entry of a judgment of 
recovery of the term is of the date of 1499. ■ See 
Bast. Entr. 253 a; and the authorities collected 
in the note to Doe d. Poole v. Errmgton, 1 
A. & E. 756.] Thus, were tenants for years at 
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last placed on tlie same level as freeHolders, with 
regard to the security of their estates, and the 
facility of their remedy when dispossessed. In- 
deed, with -regard to the remedy, they had arrived 
at a better position than the freeholder, for we 
all know that the real actions, which were for- 
merly the remedies made use of by the freeholder, 
became almost entirely disused, and that of eject- 
ment, which had been invented for the sole use 
of the owner of the chattel interest, substituted 
in their place. [The action of ejectment was, in 
early times, actually commenced, and in later 
times it was supposed to be commenced by the 
original writ of Ejcctione firmed mentioned above. 
At the time of the passing of the Common Law 
Procedure Act, 1852, this writ was not however, in 
fact, issued, original writs having been abolished, 
but the proceedings were begun by a declaration 
which was founded upon a supposed ouster of a 
tenant of the real plaintiff. Now, this action 
in which there are no pleadings, is commenced 
by a writ in the form given by the last-mentioned 
statute, which is issued like an ordinary writ of 
summons. This writ calls on all persons entitled 
to defend the property sought to l>e recovered to 
appear and defend. Sec the 15 & 16 Viet. c. 
76, ss. 168, 169, and sched. A, No. 13.] 

Such, then, being the origin of chattel interests 
in land, let us consider the three classes into 
which they are distributed ; namely, 
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1st. Estates for years ; 

2ndly. „ at will; and 

3rdly. „ by sufferance . 

An estate for years is thus described by Little- 
ton, at sec. 58 of his Tenures. “ Tenant for term 
of years is where a man letteth lands or tenements 
to another for term of certain years , after the 
number of years that is accorded between the 
lessor and the lessee , and the lessee entereih by force 
of the lease , then is he tenant for years.” This 
definition of Littleton's, like every other given 
by that most accurate of legal writers, contains 
everything material to ascertain the nature of the 
estate. It is said to be, u where a man letteth to 
another,” for there must be a lessor and lessee. 
It must be “ for term of certain years,” for if the 
term is left uncertain, the estate would be at 
will, not an estate for years. And, “when the 
lessee entereth by force of the lease , then is he 
' tenant for years” for (except in the case of a 
lease made under the Statute of Uses, in which 
case the possession is transferred to the lessee by 
that statute), until he has entered by virtue of 
the lease, he has not an estate, but only what 
lawyers call an inter esse termini, { 10) which would 

(10) Where a lease is to the term, nor can he bring tres- 
commence at once, but the pass until he has entered. The 
lessee has not entered, or term, however, where the lease 
where it is not to commence is to commence at once, vests 
until a future period, the lessee in the lessee before entry, suf- 
is possessed of an interest in the ficiently to render him liable 
term, but in the language of to pay rent, and the right of 
pleading he is not possessed of possession in the lessor is 


Tenancy 
fob, Years. 


Interesse 

termini. 
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not be sufficient to enable him to maintain tres- 
pass (11) against a stranger trespassing upon the 


gone. Com. Dig. Estates by 
grant (Gk 14) ; 1 Wins. Saund. 
250 f (1). Williams v. Bosan - 
quety 1 Brod. & B. 238 ; Ryan 
v. Clarkey 14 Q. B. 65 ; Harri- 
son v. Blackburn f 17 C. B., N. 
S. 678. A lessee who has only 
an interesse termini may grant 
away his interest to anothor ; 
but as he has no estate , a re- 
lease to him by the lessor 
(which does not operate under 
the Statute of TJses) wiU not 
enlarge his interest; see Co. 
Litt. 46 b, 270 a ; and the 
judgmont in Doe d. Rawlings 
v. WalkeTy 5 B. & C. 118; al- 
though it wiU extinguish the 
rent as completely as an ex- 
press roloase of it would. Co. 
Litt. 270 b. An assignment by 
the lessee to the lessor will ex- 
tinguish the interesse terminiy 
Salmon v. Swann , Cro. Jac. 
619; and the same consequence 
follows, it seems, from a release 
by the lessee to thelessor. Wat- 
kins on Convey. 36, note, 9th 
edit. A mere intei'esse termini 
will not merge in the sub- 
sequently acquired freehold, 
because merger is the union of 
two estates. Doe d. Rawlings v. 
Walker , ubi sup . The lessee 
may enter notwithstanding the 
death of the lessor ; and if the 
lessee dies before entry, his 
personal representative may 
enter. Co. Litt. 46 b. Use 
and occupation will not lie un- 
less there has 'been an actual 
entry by the lessee, or by one 
of several lessees on behalf of 


the others. Edge v. Strafford , 

1 Or. & J. 391 ; Lowe v. Ross , 
5 Exch. 553 ; Olen v. Dungey , 
4 Exch. 61. In Key sey. Powell, 

2 E. & B. 132, a curious ques- 
tion arose. A copyhold close, 
containing an unopened coal- 
mine, had been lot to a tenant 
from year to year ; the surface 
was occupied by him, and it 
did not appear that there had 
been, in the demise, any ex- 
ception or reservation of the 
mine. Whilst this tenancy 
continued, the copyholder in 
foe granted the mine to the 
tenant and to another person. 
It was held that the tenant 
was, before the grant of the 
mine, in possession of it by 
virtue of his tenancy from yoar 
to year, although without the 
right to work it; and conse- 
quently, that by the grant he 
and the other grantee, for whose 
benefit his possession enured, 
became possessed of the mine 
for the term granted, without 
any actual entry, and had not 
a bare interesse termini in it. 

(11) Even where a lease ope- 
rates under the Statute of Uses 
(27 Hen. 8, o. 10), the lessee 
cannot maintain trespass before 
entry, although the statute 
executes the use. Viner Ab. 
Trespass (S.) pi. 13, 14 ; Geary 
v. Bearcro/t , Carter, 66 ; Com. 
Dig. Trespass (B. 3). Nor can 
a lessee under a lease operating 
at common law maintain tres- 
pass before entry, for actual 
possession is necessary in order 



LANDLORD AND TENANT. 


15 


land ; but when he has once entered, he becomes 
possessed for his term, which although designated 
by lawyers in every case a term of years, may be 
for less than a year, as for a half-year, quarter, or 
a month, or merely a few days : for, to use the 
words of Sir William Blackstone, “ If the lease he 
hut for half a year , or a quarter, or any less time, 
this lessee is respected as a tenant for years, and 
is styled so in some legal proceedings, a year 
being the shortest term which the law in this case 
takes notice of. ” [See 2 Black. Comm. 140 ; 
Litt. s. 67, and Back. Ab. Leases (L. 3).] But, 
be it for a short, or be it for a long term, it is a 
requisite of this sort of estate that it be for a 

to support this action in re- for the property in goods 
spoct of real property. See draws after it the possession. 
Com. Dig. Trespass (B. 2), (B. 2 Wins. Sannd. 47 a ; Turner 

3); Bac. Ab. Leases (M.) ; ife- y. Ford , 15 M. & W. 212. The 
vett y. Brown , 5 Bing. 7 ; and personal occupation of land is 
the judgment in Wheeler v. not, however, necessary in 
Montefiore , 2 Q. B. 142. Sco order to maintain trespass in 
also as to tho relation back of respect of it ; it is sufficient if 
the entry of tho owner of land the plaintiff is in actual pos- 
to the date of his actual titlo, session by his servant or agent, 
so as to give him a remedy Bertie v. Beaumont , 16 East, 
against a wrongdoer for tree- 33 ; Reg. y. Wall Lynn , 8 A. 
passes committed prior to the & E. 379. Where the interest 
entry, Barnett v. the Earl of 0 f a tenant of land is deter- 
Guildford , 11 Exch. 19, and tho mined by the death of a tenant 
authorities cited in the judg- for life under whom he holds, 
ment in that case. Tho rule the possession ceases with the 
that actual possession is neces- interest, and ho cannot main- 
sary in order to bring trespass tain trespass unless there is 
does not apply to goods. The afterwards some actual occu— 
owner of goods may bring pation by him, or he does some 
trespass or trover, although act indicating an intention to 
his possession of them was retain the possession. Brown 
only constructive at the time y. Notley , 3 Exch. 219. 
of the injury complained of: 


Mast be 
for a time 
certain. 
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time certain ; for if A. grant to B. for as many 
years as - he shall live, this, being uncertain, is no 
term of years ; (Co. Litt. 45 b;) and, if it want the 
formalities requisite to pass a freehold interest, 
it passes no estate at all ; but if A. lease to B. 
for ninety -nine years, or for nine hundred and 
ninety-nine years, if he shall so long live, this is 
an estate for term of years ; for it is certain that 
it cannot last beyond the number of years men- 
tioned ; and though it may determine sooner if 
A. die, as he probably will, before they have ex- 
pired, still that does not render the estate uncer- 
tain, but only renders it defeasible by a condition 
subsequent. [See Co. Litt. 45 b. It is essential 
to the very existence of a term of years that there 
should be a time prefixed beyond which it cannot 
continue. The, time must be prefixed; it is not 
sufficient that a period must come beyond which 
the lease cannot last. In the instance which has 
been just mentioned, of a grant to B. for so many 
years as he shall live, the lease must determine 
on B.’s death, and his death must happen sooner 
or later. Yet this is not a term of years, for, as 
is said by Lord Coke, “ licet nihil certius sit morte, 
nihil tamen incertius est horn mortis.” { 12)] 

A tenancy at will takes place where the demise 
is for no certain term, but to continue during the 

(12) As to the distinction v. Spong, 15 M. & W. 153; 
between conditions subsequent Egerton %. The Earl of Brown- 
and conditions precedent, see low, 4 H. of Lords 0. 1, and 
Bac. Ab. Condition (I. ) ; Brook post, Lecture IV. 
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joint mil of both parties, and no longer. [The 
definition of a tenancy at will, given by Littleton, 
is as follows : — “ Tenant at will is where lands or 
tenements are let by one man to another to have 
and to hold to him at the will of the lessor, by 
force of which lease the lessee is in possession. In 
this case the lessee is called tenant at will because 
he hath no certain or sure estate, for the lessor 
may put him out at what time it pleaseth him,” 
s. 68. To this definition Lord Coke adds : “ It is 
regularly true that every lease at will must in law 
be at the will of both parties, and, therefore, when 
the lease is made to have and to hold at the will 
of the lessor, the law implieth it to be at the will 
of the lessee also.” Co. Litt. 55 a.] It is the dis- 
tinguishing incident of this sort of tenancy, that 
the landlord may put an end to it when he thinks 
proper ; and that, not merely by expressly signi- 
fying to the tenant his intention so to do, but by 
performing any act inconsistent with the duration 
of the tenant’s interest ; thus, for instance, in Doe 
d. Bennett v. Turner, 7 M. & W. 226, (13) the 
landlord had entered on the premises and cut some 
stone without the permission of his tenant at will. 
This act was held to operate as a determination of 
the tenancy. See also Doe d. Price v. Price, 9 

(13) This case went down to a bill of exceptions was ten- 
a new trial, at which the jury dered. The Court of Exchequer 
was directed in accordance with Chamber held, however, that 
the judgment of the Court of tho ruling was correct. See 
Exchequer in the earlier stage Turner v. Doe d. Bmnett , 9 M. 
of the case. To this direction & W. 643. 


Determina- 
tion of. 
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Bing. 356 [and the judgment of Mr. Justice Byles 
in White v. Bayley, 10 C. B. N. S. 227. The 
making of a lease by the lessor at will to com- 
mence at a future day determines the will as soon 
as the lease commences in point of interest, 
Dinsdale v. lies, Raym. 224 ; Hinchman v. lies, 
1 Yentr. 247.. But it is not determined by a 
lawful act done upon the land by the lessor, as 
if he cuts down trees ■which are excepted out of 
the lease. Co. Litt. 55 b. Com. Dig. Estates by 
Grant, H. 6, H. 7, H. 8. A covenant by the 
lessor to make a feoffment does not amount to a 
determination of the will until the feoffment is 
actually made. 1 Roll. Ab. 860, 1. 36 ; but a 
feoffment by the lessor with livery of seisin made 
upon the land determines the tenancy, although 
the tenant at will be off the land at the time, and 
have no notice of the determination of the will. 
Ball v. Cullimore, 2 Cr. M. & R. 120. The lessor 
may, as is obvious, determine the tenancy at 
will, by a demand of possession, or by a notice of 
its determination communicated to the tenant ; 
and the notice need not be given, or the demand 
made upon the land. Co. Litt. 55 b. Goodtitle v. 
Herbert, 4 T. R. 680 ; Doe d. Jones v. Jones , 10 
B. & C. 718. Even where the owner of the free- 
hold merely stated to the tenant at will that 
unless he paid what he owed measures would be 
taken without delay to recover the possession, the 
tenancy was held to be sufficiently determined ; 
the implied offer to retain the possession not 
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appearing to have been accepted, Doe d. Price v. 
Price, 9 Bing. 356. Where the lessor became 
insolvent, and his reversion was consequently- 
transferred to his assignees by the operation of 
the Insolvent Act, it was held that the vesting 
order, with knowledge thereof by the tenant, was 
a determination of the tenancy at will. Doe d. 
Davies v. Thomas, 6 Exch. 854 ; Pinhorn v. Souster, 
8 Exch. 763 ; Pollen v. Brewer, 7 C. B. N. S., 
371, and the notes to Clayton v. Blair ey, 2 Smith’s 
L. C. 97, 5 th Edition]. So, on the other hand, the 
tenant may, on his part, put an end to the 
holding when he thinks proper, and this he may 
do, as we are i nf ormed by Lord Coke (1 Inst. 55 
b, 57 a), by committing any act inconsistent with 
the nature of his estate ; for instance, by assigning 
the land to another, for a tenancy at will is not 
assignable. And if an attempt be made to assign 
it, the assignee, if he enter on the land, becomes 
a trespasser. So he may put an end to his 
tenancy by an express declaration that he will 
hold no longer ; but in order to render tills decla- 
ration operative he must go out of possession. 
[Co. Litt. 55 b, note (15). But an assignment by 
the tenant at will does not put an end to the 
tenancy iinless the lessor at will have notice of it. 
Carpenter v. Colins, Yelv. 73 ; Pinhorn v. Souster, 
8 Exch. 763. A tenant at will may create a 
tenancy at will available as against himself. See 
the observation of Mr. Justice Patteson, in Doe 
d. Goody v. Carter, 9 Q. B. 865. It appears from 
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the same case, that if a tenant at will lets the 
premises to a third person at will, and afterwards 
takes a- conveyance of the' property, the tenancy at 
will created by him will not be affected. A tenant 
at will cannot, strictly speaking, commit waste ; 
but if he docs any act which, if committed by a 
tenant for years, would amount to voluntary 
waste, the tenancy is determined. Litt. s. 7 1 ; 
Co. Litt. 57 a; post, Lect. YIL] 

There is another remarkable difference between 
a tenancy at will and one for years : a tenancy 
for term of years is always created by express 
contract between the parties, for it must be, as I 
have said, for a term certain, and that term can- 
By impii- not be fixed save by express contract. But an 
caton ‘ estate at will may, and frequently does, arise by 
implication ; for instance, in the ordinary case 
where A. agrees to convey land to B., and B. 
enters upon it before any conveyance is executed, 
in this case B. is not a trespasser, for he has the 
permission of the owner ; he has no freehold, for, 
though in equity the land is vested in him, yet, 
at law, there litis been no conveyance capable of 
transferring the seisin to him ; he is not tenant 
for years, for he does not hold for a term certain 
[ante, p. 15] ; he is therefore tenant at mil. See 
Doe v. Chamberlain, 5 M. & W. 14 ; Howard v. 
Shaw, 8 M. & W. 119.(14) In fact, whenever 

(14) The mere occupation) such as those mentioned in the 
however, of the land by the text, is not sufficient to enable 
purchaser under circumstances the vendor to sue him for use 
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you find a person in possession of land, in which 
he has no freehold estate nor tenancy for any 
certain term, and which he nevertheless holds by 
the consent of the true owner , that person is tenant 
at will ; for instance, in Doe v. Jones, 10 B. & .C. 
718, where the trustees of a dissenting congrega- 
tion had put a minister into possession of a dwell- 
ing-house and chapel, it was held by the Queen’s 
Bench that at law he was their tenant at will, 
and that they could put an end to his interest 
by simply demanding possession. [And see Doe 
J. Nicholl v. M‘Kaeg, 10 B. & C. 721 ; Burton 
app. v. Brooks resp., 11 C. B. 41. There may, 
however, be an occupation of premises belonging 
to a principal, by a servant, or agent, for the more 
convenient performance of the duties of the 
servant or agent, which does not give the person 
in possession any interest or estate in the pre- 
mises : and does not even create a tenancy at will. 
White v. Bayley, 10 C. B. N. S. 227.] 

Such being the general nature of a tenancy at 
will, namely that it exists during the joint will 


and occupation. Thoro must bo 
a contract, express or implied, 
to pay for the occupation, Tew 
v. c Tones, 13 M. & W. 12. In 
this case the vendor was in 
possession at the time of and 
after the conveyance, and the 
action was brought by the 
vendee. See also Churchward 
v. Ford, 2 H. & N. 446 ; Levi 
v. Lewis, 6 0. B. N.S. 766; S. 
0. in error, 9 0. B. N.S. 872. 
In Winterhottom v. Ingham , 7 


Q. B. 611, the vendee of an 
estate was let into the posses- 
sion of the premises whilst the 
title was under investigation, 
and the contract of salo was 
afterwards determined. It was 
held that the vendor could not, 
upon these grounds alone, re- 
cover for use and occupation, 
although the jury found that 
the occupation had been bene- 
ficial. See also post, Lect. V. 
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of both parties, any act by either of whom incon- 
sistent with its nature will determine it, it follows 
that.it is not assignable, since the very attempt 
to assign would operate as a determination of the 
will of the party assigning to remain any longer 
tenant, and that it may be created either by 
express terms or by implication [ante, p. 20]. 
One very important incident belonging to it 
remains to be noticed, I mean its capability of 
being extended by certain circumstances into a 
tenancy of a much more permanent description, 
namely a tenancy from year to year. (1 5) 

toomyLr histor y t cnanc i e8 from year to year, 

to Year, now an exceedingly important class of chattel 
origin of. interests, is as follows. At a very early period of 
our law, a tenancy strictly at will was found to 


(15) By tho 3 & 4 Win, 4, c. 
27, s. 7, it is enapfed, “ That 
when any person shall be in 
possession or in receipt of tho 
profits of any land, or in recoipt 
of any ront as tenant at will, 
the right of the person entitled 
subject thereto, or of the per- 
son through whom he claims, 
to make an entry or distress, 
or bring an action to recover 
such land or rent, shall be 
deemed to have first accrued 
either at the determination of 
such tenancy, or at the oxpi- 
ration of one year next after 
the commencement of such 
tenancy, at which time such 
tenancy shall be deemed to have 
determined; provided always 
that no mortgagor or cestui que 
trust shall be deemed to be a 


, tenant at will within the mean- 
ing of this clause to his mort- 
gagee or trustee.” See as to 
the construction of this section, 
Doe d. Bennett v. Turner , 7 M. 
& W. 226, 9 M. & W. 643 ; 
Doe d. Stanway v. Rock, 4 M. & 
Gr. 30 ; Doe d. Evans v. Page , 
5 Q. B. 767 ; Doe d . Angell v. 
Angell , 9 Q. B. 328 ; Doe d. 
Dayman v. Moore , ib. 555 ; 
Doe d. Goody v. Carter, ib. 
863 ; Doe d. Birmingham Canal 
Co. v. Bold, 11 Q. B. 127 ; 
Randall v. Stevens, 2 E. & B. 
641; Locke v. Matthews, 13 
0. B. N. S. 753 ; the notes to 
Nepean v. Doe, 2 Smith’s L. 0. 
476, 5th Edn.; and post, Lect. 
VHL, where these cases are 
referred to more fully. 
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be an exceedingly inconvenient one ; it left each 
party too much at the mercy of the other. It is 
true that there was a doctrine of the law called 
that of Emblements ( 16 ), under which the tenant 
at will was entitled to ingress and regress, for the 
purpose of reaping and carrying his crop, if the 
landlord determined the tenancy after seed-time 
and before harvest. But this, though it pre- 
vented one extreme case of injustice, by no means 
obviated the entirety of the inconveniences re- 
sulting from this sort of tenancy. The Judges of 
the Courts of law, perceiving this, seized upon 
every opportunity within their power to prevent 
a strict tenancy at will from arising ; and in 
order to do so, they laid hold upon any circum- 
stances in the case which could be construed as 
indicative of an intention of the parties that the 
tenancy should not be one purely at will, but 
should continue till a reasonable notice from 
either the landlord or the tenant that it was his 
election to determine it. Not that the tenancy 


(16) The right to emUemcnts , 
or the right to take, after the 
end of the tenancy, crops sown 
before its determination, is not 
confined to tenancies at will, 
but exists also in the case of 
other tenures of an uncertain 
character. Emblements are al- 
lowed in order to encourage 
the cultivation of the land, and 
because, where the tenancy is 
not determined by any act of 
the tenant, it would be obvi- 
ously unjust to deprive him of 


the benefit of a crop which he 
sowed at a time when he might 
reasonably expect to reap it. 
Co. Litt. 55 b; 2 Black. Comm. 
146. The old law with respect 
to emblements has been altered 
by statute where the tenancy 
is determined by the death of 
a landlord who is entitled for 
his life or' for any other un- 
certain interest. See the 14 
& 15 Yict. c. 25; and port, 
Lect. IX. 


Emble- 

ments. 
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became, even so, one for a term of years ; for, as 
it was entirely optional, entirely at the will of 
each party, whether and when he. would give 
notice, the tenancy continued for some time to be 
and to be called a tenancy at will ; differing from 
other tenancies at will in this respect, that reason- 
able notice of the determination of the will was 
requisite to put an end to it. What was a reason- 
able time for this purpose was at first not quite 
ascertained ; it is, however, now well settled that 
in all cases of yearly tenancies, it is half a year’s 
notice expiring at that period of the year at which 
the tenancy commenced. See Doe d. Martin v. 
Watts, 7 T. R. 85 ; Doe d. Shore v. Porter, 3 T. R. 
13 [and post, Lect. VIII.]. The circumstance from 
which the presumption usually was derived that 
the parties intended to create a yearly tenancy, 
rather than one. strictly at will, was the payment 
of a yearly rent; and accordingly it is now 
settled, that if a party enter into or remain in 
possession under circumstances which would con- 
stitute him a tenant at will, the payment of a 
yearly rent or settlement of it in account with 
his landlord, renders him tenant from year to 
year, and entitles him to half a year’s notice to 
quit. Thus, in Doe d. Martin v. Watts, 7 T. R. 
85, where the tenant entered under a lease which 
purported to be made in pursuance of a power, 
but which was not warranted by the power, and 
therefore did not bind, it was held that the rever- 
sioner, having received rent, had constituted him 
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his tenant from year to year. [In Doe d. Tucker 
v. Morse, 1 B. & Ad. 365, the defendant had 
entered into possession of the premises in ques- 
tion under.a lease from a tenant for life of the 
property, and the plaintiff was the remainder-man 
who had succeeded the tenant for life. The lease 
had been made under a power, but its validity 
was doubtful. The rent was to be paid partly in 
money, partly in culm, which was to be carried 
by the tenant to the landlord’s house. After the 
death of the tenant for life, and after the plaintiff 
had come into possession, he sent one of his 
servants to get carts to bring home the culm. 
The servant went to the defendant, and also to 
other tenants. On this occasion, and also at a 
considerably later time, culm was earned by the 
defendant to the plaintiff’s house, and there re- 
ceived. The jury found that the culm was 
carried by and received from the defendant in the 
way of rent under the reservation. The Court 
held that this finding was warranted by the 
evidence, and that, assuming that the lease was 
void, the receipt of the culm under these circum- 
stances was a recognition of the defendant as 
tenant from year to year. See also lierray v. 
Lindley, 3 M. & Gr. 498. In that case a person 
had entered upon premises under an agreement for 
a term of five years and a half. The agreement 
was invalid under the Statute of Frauds ; but 
rent having been paid, it was held that a yearly 
tenancy had arisen. In Lee v. Smith, 9 Fn-ch 



THE LAW OP 


662, a tenant entered into the possession of pre- 
mises under an agreement in writing, which sti- 
pulated for a longer term than three years, but 
which, not being under seal, was void as a lease 
under the 8 & 9 Viet. c. 106. The rent was to be 
paid quarterly, and in advance. The tenant paid 
rent on several occasions ; and the receipts stated 
that the payments were made in advance. The 
Court held that, although the agreement was 
void as a lease, there was sufficient evidence of 
the rent being payable quarterly in advance. 
“Although the agreement was void,” said Baron 
Parke, “as not being under seal as required by the 
8 & 9 Viet. c. 106, there was ample evidence that 
the party in question consented to be tenant from 
year to year upon the terms that the rent should 
be payable at the beginning instead of the end of 
each quarter.” See also Bond v. Rosling, 1 B. 
& S. 371, where it was held that an agreement 
not under seal, which was intended to create a 
tenancy for seven years, was void as a lease, 
under the statute just referred to, but was good 
as an agreement ; and Tidey v. Mollett, 16 C. B. 
N. S. 298. The presumption which arises from 
the payment and acceptance of rent is the same 
against a corporation as against an ordinary 
person. Doe d. Pennington v. Taniere, 12 Q. B. 
998. The cases in which a yearly tenancy has 
been held to arise upon a holding over are re- 
ferred to more fully, post, Lect. VIII.] 

Even the admission that an account charging 
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the tenant with half a year’s rent was correct, has 
been held to warrant the implication of a tenancy 
from year to year. Cox v. Bent, 5 Bing. 185. 

[See also Bishop v. Howard, 2 B. & C. 100 ; Doe 
d. Rogers v. Pullen, 2 Bing. N. C. 749 ; Chap- 
man v. Towner, 6 M. & W. 100 ; Riseley v. 

Ryle, 11 M. & W. 16 ; Doe d. Thomson v. 

Amey, 12 A. & E. 476 ; Mayor of Thetford v. 

Tyler, 8 Q. B. 95 ; In re Stroud, 8 C. B. 502 ; 
and Doe d. Prior v. Ongley, 20 C. B. 25. 

The payment of rent must, however, in order 
to have the effect of enlarging the tenancy at 
will into a tenancy from year to year, be made 
with reference to a yearly holding. Therefore, 
where a person paid rent under an agreement for 
the occupation of a piece of land which did not 
specify any time during which the occupation 
was to last, and the rent was not paid with refe- 
rence to a year, or to any aliquot part of a year, 
it was held that the tenancy was a tenancy at 
will only. See also Richardson v. Langridge, 4 
Taunt. 128 ; the judgment of Baron Parke, in 
Braythwayte v. Hitchcock, 10 M. & W. 497 ; and 
Doe d. Hull v. Wood, 14 M. & W. 682. Indeed, 
there is no doubt that a tenancy at will may 
exist, if this appears to be the intention of the 
parties, notwithstanding the reservation of a 
yearly rent. Doe d. Bastow v. Cox, 11 Q. B> 

122 ; Doe d. Dixie v. Davies, 7 Exch. 89. And Howimpn- 
although a tenancy from year to year is ordi- ^rebutted, 
narily implied from the mere receipt of rent, it is 
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clear that it is open to the person who receives the 
rent to rebut this presumption by explaining the 
circumstances under which it was received ; as, 
for instance, by showing that it was received in 
ignorance of the death of the person upon whose 
life the premises were held. Doe d. Lord v. 
Crago, G C. B. .90. In this case, the rule was 
laid down by the Lord Chief Justice Wilde, in 
delivering the judgment of the Court, in the fol- 
lowing terms : — “ It is clear that upon proof of 
the payment of rent in respect of the occupation of 
premises ordinarily let from year to year, the law 
will imply that the party making such payments 
holds under a tenancy from year to year .... 
But it is equally clear that it is competent to 
cither the receiver or payer of such rent to prove 
the circumstances under which the payments as 
for rent were so made, and by such circumstances 
to repel the legal implication which would result 
from the receipt of rent, unexplained.” A jury 
is, as is obvious, entitled to take into consideration 
the surrounding circumstances in considering 
whether payments made by persons in the occu- 
pation of premises are or are not made under an 
actual or supposed contract of tenancy. Wood- 
bridge Union v. Colneis, 13 Q. B. 2G9. And the 
law will not imply the existence of a tenancy 
from year to year, from the fact of payment of 
money, which is described as rent, if it appears, ' 
looking at all the facts, that it was not the inten- 
tion of the parties to create the relatiQn of land- 
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lord and tenant between the occupier and owner 
of the land. The Marquis of Camden v. Batter- 
bury, 5 C. B. N. S. 808 ; S. C. in error, 7 C. B. 

N. S. 864 ; and the notes to Cl/ v. Blakey , 

2 Smith’s L. C. ] 02, 5th Editiomj 

Before cpiitting the subject of yearly tenancy, 
it is right to remark that it differs from a tenancy 
at will in the material particular of being assign- Assignment 
able and capable of supporting an under lease by 
the yearly tenant ; whereas a tenancy at will, 
strictly so called, is put an end to by an attempt' 
on the part of the tenant either to assign or 
underlet, [if notice of the assignment is given to 
the lessor, and the underletting is not a mere 
underletting at will. See ante, p. 19]. It some- 
times happens that a house is taken under circum- 
stances from which a yearly tenancy cannot be 
inferred, though a monthly or a weekly one may 
be so ; and in those cases a month’s or a week’s 
notice to quit is sufficient, for the notice has refer- 
ence in all cases to the letting. Doe d. Parry v. 

Ilazell, 1 Esp. 9 4 ; Doe d. Peacock v. Raffan, 6 Esp. 4. 

[This statement might, unless explained, lead to 
error. For although it is true that the notice has 
usually reference to the nature of the letting, and 

where there is no express agreement in this respect, 
the law implies that certain notices are to be given 
upon certain lettings, the length of the notice 
does not necessarily depend upon whether the 
tenancy is a yearly, monthly, or weekly one. It 
is regulate^ by the express or implied agreement 
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between the parties in this respect. In ordinary 
yearly tenancies, the law implies, in the absence 
of any- express stipulation upon the subject, that 
the notice is to be a six months’ notice; but a 
tenancy may be yearly or monthly, that is to say, 
it may be determinable only at the expiration of 
a year, or of a month, or of successive years or 
months after its commencement, and yet it may 
be determinable at those periods by a shorter or 
longer notice than a half-year’s notice, or by a 
notice having no precise relation, in point of time, 
to a month. Thus, in Doe d. Peacock v. Baffan, 
which has just been mentioned, the letting was for 
a year, the rent was reserved weekly, and the notice 
required by the contract was a four weeks’ notice. 
And in Doe d. Pitcher v. Donovan, 1 Taunt 555, 
the letting was from year to year, and the contract 
provided that a quarter’s notice should be given. 
See also Doe d. Chadbornv. Green, 9 A. & E. 658 ; 
Beg. v. Chawton, 1 Q. B. 247 ; the observations 
of Baron Parke in Huff ell v. Armistead, 7 C. & P. 
57 ; Towne v. Campbell, 3 C. B. 921 ; and Jones 
v. Mills, 10 C. B. N. S. 788. In the same man- 
ner the periods at which the rent is reserved have 
no necessary relation to the duration of the hold- 
ing or to the length of the notice to quit. See 
the cases cited above, Doe d. Bastow v. Cox, 
11 Q. B. 122 ; and Doe d. Dixie v. Davies, 7 
Exch. 89]. 

Timdci It remains to state the nature of a tenancy by 

2« ,m sufferance. A tenant by sufferance is defined by 
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Lord Coke (1 Inst. 57 b) to be one who comes in 
hy right and holds over unthout right. [See Com. 
Dig. Estates by grant. (I.)] Thus, if a tenant 
pur outer vie continue in possession after the 
death of the person for whose life he held, ho 
becomes tenant hy sufferance ; so an under-tenant 
who remains in possession after the expiration of 
the original lease, out of which the under-lease to 
him was derived. Simphin v. Ashurst, 4 Tyrwli. 
781 [S. C. 1 Cr. M. & E. 2G1], This tenancy is 
the very lowest known to the law. It cannot be 
conveyed, it cannot be enlarged by a release : in 
fact, it is a mere invention of the law to prevent 
the continuance of the possession from operating 
as a trespass. You will observe also that, unlike 
a tenancy for years , which always arises from 
contract, and a tenancy at will, which may arise 
either from express contract or by implication, 
this sort of tenancy never can arise by contract, 
either express or implied, for, if the owner of the 
land were to assent to it, it would become a 
tenancy at will, by means of that very assent. 
[And this relation, although called a tenancy, is 
directly opposed to the ordinary definition of a 
tenancy, since, as has just been mentioned, it is 
essential to its existence that there should be no 
contract either express or implied between the so 
called landlord and tenant.] The truth is, that 
it was probably invented for the purpose of pre- 
venting adverse possession from taking place, 
when a particular estate determined without the 


Never 
ariHes by 
contract. 
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knowledge of the reversioner. For instance, if 
A. had conveyed land to B. to hold during the 
life of C., C. might have died without A.’s know- 
ledge, and then had B.’s continuance in possession 
been held tortious, the Statute of James the 1st 
would have begun to run, and at the end of 
twenty years A. would have been barred. This 
was prevented by considering B. tenant on suffer- 
ance. Now, however, the Statute of 3 & 4 W. 4, 
c. 27, having, to use the words of the Court in 
Nepean v. Doe, 2 M. & W. 910, done away with 
the doctrine of non-adverse possession, the prin- 
cipal object attained by raising a tenancy at suf- 
ferance, is now at an end, and we shall probably 
hear but little for the future of that sort of tenancy. 
[See Nepean v. Doc and Taylor v. Horde, 2 Smith’s 
L. C. 476, 5th Edition, and post, Loot. VIII. There 
can, lastly, be no tenancy at sufferance against the 
Crown ; for if the king’s tenant holds over, he is 
an intruder. Co. Litt. 57b; and Doe d. Watt v. 
Morns, 2 Bing. N. C. 196.] 

I have thus, as an introduction to the subject 
on which we are engaged, enumerated the various 
sorts of tenancy known to the law, and endea- 
voured, briefly, to point out the general nature of 
each of them. In the remaining Lectures, how- 
ever, it is my intention, as I stated at the com- 
mencement of this Lecture, to consider them more 
in detail, and in doing soj to confine my observa- 
tions chiefly, if not altogether, to those which fall 
within the denomination of chattel interests. 
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In the last Lecture, I enumerated the various 
sorts of tenancies known to the law. I now 
proceed to the consideration of their incidents, 
confining myself, as I premised I would do, to 
such as are of an inferior degree to freehold. I 
mean to terms of years , and tenancies from year 
to year ; for with regard to tenancies strictly at 
will, and tenancies at sufferance, they are interests 
of so little practical importance, that I shall pro- 
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bably have nothing further, to say concerning 
either of them. A tenancy on sufferance, being 
the mere continuance of possession after the right 
has determined, and liable to be destroyed either 
by the assent of the landlord, which would convert 
it into a tenancy at will, or by his dissent, which 
would render it a tortious holding, and being, 
therefore, from its very nature, incapable of being 
accompanied by a reservation of rent, or by 
.agreements of any description whatever, — such 
a tenancy, cannot, it is obvious, involve many 
points or subjects of discussion. [See ante, Lect. I.] 
And with regard to tenancies strictly at will, 
although we sometimes find them in existence 
pending some other contract between the par- 
ties, as, for instance, where a vendee is let into 
possession before the execution of the conveyance, 
or a lessee under an agreement for a lease, but 
before it is executed ; yet in these cases the 
tenancy at will exists merely for a short time, 
and merely as the consequence of a delay in 
completing some other contract, such, for instance, 
as that of sale or of demise. A tenancy at 
will created by express words is a thing almost 
unknown in practice ; and it is no wonder that 
it should be so, since we have seen that the 
commonest of all stipulations, that for rent, has 
the effect of turning it into a tenancy of ano- 
ther description. (1) I shall therefore probably 


(1) The mere reservation of seen (ante, Lect. I. p. 27), pre- 
& rent will not, as we have vent a tenancy from being at 
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have very little or nothing more to say of 
tenancies on sufferance and at will strictly so 
called. And our attention in the remainder of 
these Lectures will be directed to the incidents 
of tenancies for terms of years, and those from 
year to year. 

Now, in considering these, the best and simplest 
method will, I think, be to divide the entire sub- 
ject into four heads : — 

To consider — 

First, those points which occur at the creation 
of the tenancy ; 

Secondly, those which occur during the tenancy; 

Thirdly, those which occur at the determination 
of the tenancy ; 

And Fourthly, as the parties to the relation are 
sometimes changed by the introduction which 
frequently takes place cither of a new Landlord, or 
a new tenant, whether by assignment of the term, 
or assignment of the reversion, or in other modes 
to which it will be necessary to advert, I must 
consider in the fourth place those points which 
occur upon a change either of the landlord or the 
tenant. 

In pursuance of this plan, I now proceed to 
the consideration of the first of the above heads, 
namely, to the consideration of those points which 

will, if it appears clearly from A tenancy at will, with a rent 
the agreement that it is the reserved, occurs, however, very 
intention of the parties that it seldom in practice, 
should be of this description. 


Points re- 
lating to 
Creation 
or Ten- 
ancy. 
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occur at, and relate to, the creation of the 
tenancy. 

Now this again subdivides itself into four 
distinct heads ; for all points which occur at the 
creation of the tenancy relate either — 

First, to the party demising ; 

Or secondly, to the party to whom the demise is 
made; 

Or thirdly, to the thing demised; 

Or fourthly, to the mode of demise. 

We will therefore consider these four heads in 
order. 

First, then, with regard to the person demising. 

It is obvious that the ability of the party de- 
mising to make the lease must, in the great 
majority of eases, depend on the extent of his oion 
interest, and it is equally obvious that, as far as 
his own interest extends, he has a right to demise. 
Thus tenant in fee simple may demise for any 
term whatever [Com. Dig. Estates by grant, (G. 2),] 
tenant in tail may make a lease which will be 
unimpeachable, at all events during his own 
life, (2) and in like manner the owners of inferior 


(2) Tlio passage in the text 
relates to tho light of tenants 
in tail to grant looses at com- 
mon law independently of any 
statute. These leases were valid 
during tho life of the lessor, 
and voidablo only os against 
the issue in tail; but they 
woro void as against the re- 
mainder-men or reversioners. 
Com. Dig. Estates by grant , 


(G. 2) ; Bac. Ab. Leases, (D) ; 
Cruise's Dig. tit. XXXII. c. 
v. s. 71 ; Doe d* Phillips v. 
Rolling 1 0. B. 188. Tho 
statutory rights which exist in 
these cases are mentioned in a ' 
later part of this chapter. As 
to the affirmance of leases by 
the acceptance of rent by the 
issue iu toil, see Pennant's Case , 

8 Rep. 64 (4th Resolution). 
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interests may make demises which will be unim- 
peachable as long as those interests continue. So 
far the matter is quite plain and obvious ; but 
there are likewise certain cases in which persons 
are empowered to make leases exceeding in dura- 
tion the extent of their own interests, and even 
some cases in which persons possessing no estate 
at all, are nevertheless able to demise. [As, for 
instance, where leases are made under powers. 
There is also an apparent exception to the rule 
that the power of leasing is limited by the lessor’s 
interest in the land in the case of leases which sire 
valid by estoppel. If a lease by deed is made by 
a person who has at the time no estate whatever 
in the land, and this fact does not appear by the 
deed, the lease takes effect immediately by 
estoppel ; that is to say, the lessor is not allowed, 
during the continuance of the lease, to aver that 
he hud no interest in the land, nor can the lessee, if 
he has executed the indenture, dispute the lessor’s 
title. And if the lessor afterwards, and during 
the term, acquires the land by purchase or other- 
wise, the lease takes effect in interest. Co. Litt. 
47 b ; Bac. Ab. Lenses, (0) ; 2 Wms. Saund. 418, 
note (1) ; Trevtvian v. Lawrance, 1 Salk. 276 ; 
Bayley v. Bradley, 5 C. B. 396 ; Sturgeon v. 
Wingfield, 15 M. & W. 224. The common law 
operation of a feoffment to pass a freehold from a 
person who had no freehold in the land, was also 
an exception to this general rule. In these and 
the like cases “ a man might,” as has been quaintly 
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Tail. 


Enabling 

Statute.. 


said, “ have a lawful freehold from a person who 
had nothing in the land, as a man may hav^flrik 
from a flint which has no fire in it.” See the" 
observation of Babyngton, J. (9 Hen. 6, 24 b), 
cited in Taylor d. Atkyns v. Ilorde, 1 Burr. 60. 
The tortious operation of feoffments has been, 
however, abolished by the 8 & 9 Viet. c. 106, s. 4.] 
And to the principal of the cases to wliich I have 
just referred it will be right, while we are upon 
this part of the subject, shortly to advert. 

And first — a tenant in tail could not originally 
have made any lease wliich would have bound his 
issue after his decease, for they claimed, equally 
with himself, from the original grantor, and para- 
mount to any estate or incumbrance created by 
their ancestor. He could, indeed, have barred and 
put an end to the estate tail, and then, being 
tenant in fee simple, might of course exercise the 
rights of one. But while he remained tenant in 
tail lie could not have bound his issue by a 
demise, although such a demise was not absolutely 
void, but only voidable, so that if the issue had 
received rent after his death, it would have been 
set up and have become indefeasible. [Bac. Ab. 
Leases, (D) ; see also the authorities cited, ante, p. 
36, note (2) ; Machell v. Clarice, 2 Ld. Raym. 778 ; 
and Doe d. Southouse v. Jenkins, 5 Bing. 469.] 
Such was the situation of tenant in tail and his 
lessee, but by stat. 32 Hen. VIII. c. 28 [a.d. 1540] 
called the Enabling Statute, his powers were 
enlarged, and he was enabled to make leases 
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binding on the issue in tail, but not binding on 
the remainder-man or reversioner ; but this power 
was given to him, subject to certain conditions, 
namely : 1st, that the lease should be by indenture, 
not by deed poll, which was required in order that 
the tenant might be liable to actions of covenant 
in case of his committing breaches of its stipula- 
tions :(3) 2ndly, that it should begin from the 
day on which it [was] made, which [was] intended 
to prevent its termination from being postponed 
to a very distant period ; since, otherwise, a 
tenant in tail might have granted a lease to begin 
twenty years hence, and then, if he had himself 
died about that period, it would have taken effect 
almost entirely out of the estate of the issue [see 
s. 2, and Bae. Ah. Lenses, (E)] : 3rdly, that any 
other lease in being of the same land should be 
surrendered or expired within a year of making 
the new one : since, otherwise, the reversion im- 
mediately expectant on the interest of the person 
in possession would have been out of the issue 
in tail so long as the two leases continued concur- 
rent : 4thly, the lease must not [have exceeded] 
three lives, or twenty-one years ; since it was 
thought unjust to keep the issue longer out of 

(3) 32 Hon. 8, c. 28, s. 1 ; although not actually indented, 
Bac. Ab. Leases , (E) ; Com. Tho 32 Hen. 8, c. 28, applied 
Dig. Estates by grant , (B. 32), only to leases made by persons 
(O. 5). By s. 5 of tho 8 & 9 of tho full ago of twenty-one 
Yict. c. 106, deeds executed years. See s. 1. It did not 
after the 1st October, 1845, apply to copyholds. Bowden 
purporting to be indentures, v. Mcdster, Cro. Car. 42. 
have the effect of indentures, 


Requisites 
of Leases 
under. 
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possession : Sthly, the lease must [have been of 
lands which had] been usually let for twenty 
years before the lease made :(4) 6thly, the rent 
accustomably paid during that period [or a 
greater rent] must [have been] reserved upon 
it ; and (5) — 

Lastly.it must not [have been] without impeach- 
ment of waste, [see s. 1, and Bac. Ab. Leases , (E)]. 

Such [were] the provisions by which the Legis- 
lature in the time of Henry VIII. endeavoured, 
while they increased the power of tenant in tail, 
to protect the interests of the issue ; and on this 
statute the right of tenant in tail to lease [depended 
until the passing of the] 3 & 4 Wm. IV. c. 74, for 
the abolition of Fines and llecovenes, the 15th sec- 
tion of which enacted “ that every actual tenant in 
tail, whether in possession, remainder, contingency, 
or otherwise, shall have full power to dispose of for 
an estate in fee-simple absolute, or for any less 
estate, the lands entailed," as against the issue in 
tail, and also as against the remainder-men or 
reversioners. (6) These words seem large enough 


(4) A loftso which did not 
except the trees was not good 
under this statute, if this ex- 
ception had been made in the 
former loases. Smith v. Hole, 
Cro. Jao. 458 ; and the judg- 
ment in Doe d. Douglas v. 
Lock, 2 A. & E. 748. It was 
doubtful whether, under this 
act, premises which had been 
usually let together could be 
let in separate parts. 4 Cruise 
Dig. 71. But see now the 39 


& 40 Geo. 3, c. 41 ; and Doe d. 
Egremont v. Williams , 11 Q. B. 
688 . 

(5) See as to what was con- 
sidered to be the ancient rent, 
whoro various rents had been 
resorved, Bac. Ab. Leases, 

(E). 

(6) This act did not come 
into operation, for the purposes 
mentioned in the text, until 
after the 31st December, 1833. 
Its general provisions do not 
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to give tenant in tail an unlimited power of 
leasing, gnd possibly, therefore, it may at first 
sight have occurred to you that they [reduced] 
the statute of Henry VIII. to a dead letter. But 
this [was] not so ; for the 41st section of the 
Abolition of Fines Act [provided] that every assu- 
rance by which a tenant in tail [should under that 
act] effect a disposition of his lands [should] be 
enrolled in Chancery within six calendar months, 
except it [were] a lease for not more than twenty- 
one years to begin from the date or [from any 
time] not more than twelve months from the 
date, and reserving a rack-rent or not leas than 
five-sixths of one ; so that, even [after the passing 
of the last-mentioned act] if a tenant in tail 
[made] a lease without intending to enrol it, he 
must [have proceeded] either under that excep- 
tion, or under the statute 9 Henry VIII., which 
[was] in some respects more beneficial, since it 
[enabled] him to make a lease for three lives, 
whereas the other [gave] him no alternative be- 
sides twenty-one years. The statute of Henry 
VIII., too, only [required] the accustomed rent to 
be reserved, which is, in many cases, less than 
five-sixths of the rack-rent. [The 32 Hen. VIII., 
c. 28, has been, however, repealed by s. 35 of the 
19 & 20 Viet. c. 120 (the Settled Estates Act of 

apply to Ireland. See s. 92. with tho exception of file sec- 
The 4 & 5 Wm. 4, c. 92, which tions which relate to lands in 
is tho corresponding act for ancient demesne and to copy* 
Ireland, is substantially the holds, 
same as the English statute, 
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1856), except so far as relates to leases made by 
persons having an estate in right of their churches. 
So that, except with reference to leases made by 
ecclesiastical persons, the provisions mentioned 
above have now no application.] 
forUfe Tenants for life [had at common law,] gene- 
rally speaking, no peculiar powers, except such as 
[were] granted to them under the express provi- 
sions of some deed or will, to the nature of which 
I will in a few moments advert (7) [But now, by 
s. 32 of the Settled Estates Act of 1 85G,’ which I 
have just mentioned, any person entitled to the 
possession or to the receipt of the rents and profits 
Battled Kb- of any settled estates for an estate for life, or for a 
tates Aots. G f y carH determiuable with his life, or for any 

greater estate, either in his own right or in right 
of his wife, may, (unless the settlement contains 
au express declaration that, it shall not lie lawful 
for such person to make such demise,) and any 
person entitled to the possession or to the receipt 

(7) More tenants for lifo year. Doe d, Martin y. Watts, 
could, independently of tho 7 T. R. 83. Before the Sta- 
statutory powers mentioned tutes of Apportionment (1 1 
above, make leases for their Geo. 2, c. 19, and 4 & 5 Wm, 
own lives only. These leases 4, c. 22), if a tenant for life 
determined absolutely upon died on or before the rent-day, 
their death, and could not bo SO that tho lease determined 
confirmod by tho remainder- before the expiration of the 
men. Buc. Ab. Leases, (I.) 2 ; day on which the rent was 
Doe d, Dotter v. Archei', 1 B. & reserved, no rent could be 
P. 631 ; Doe d. Simpson v. recovered either by his repre- 
Butcher , 1 DougL 60. But, if sentative or by the remainder- 
the remainder-men accepted man. In these cases the rent 
rent, this might be evidence of is now recoverable. See post, 
a new tenancy from year to Lect. V. *■ 
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of the rents and profits of any unsettled estates 
as tenant by the curtesy, or in dower, or in right 
of a wife who is seised in fee, may without any 
application to the Court of Chancery, demise the 
same, or -any part thereof, except the principal 
mansion house, and the demesnes thereof, and 
other lands usually occupied therewith, from time 
to time, for any term not exceeding twenty-one 
years to take effect in possession, subject to cer- 
tain conditions, namely: 1st, the lease must be by 
deed : 2ndly, the best rent that can be reasonably 
obtained must he reserved, without any fine or 
other benefit in the nature of a fine : 3rdly, the 
rent must be incident to the immediate reversion : 
4 thly, the demise must not be made without im- 
peachment of waste : 5 thly, the lease must con- 
tain a covenant for the payment of the rent, and 
such other usual and proper covenants as the 
lessor may think fit, and also a condition of re- 
entry on non-payment of the rent for a period of 
notj less than twenty-eight days, (8) and on non- 
observance of any of the covenants or conditions : 
and lastly, a counterpart of the lease must be 
executed by the lessee. 

By s. 33 of this act, every demise authorised 
by the last-mentioned section is valid against the 
person granting it, and all other persons entitled 
to estates subsequent to the estate of that person 

(8) It is clear that these they should have been "not 
words were inserted in the more than twenty-eight days." 
statute by mistake, and that 
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under or by virtue of the same settlement, if the 
estates arc settled ; and if they are not, the demise 
is valid against all persons claiming under or 
through the wife or husband (as the case may 
be) of the person granting it. By s. 34 the exe- 
cution of any lease by the lessor is made sufficient 
evidence that a counterpart of the lease Juis been 
executed by the lessee as required by the statute. 
By s. 41, for the purposes of the act, a person is 
to be deemed entitled to the possession or receipt 
of the rents and profits of an estate, although the 
estate may be charged or incumbered either by 
himself, or by the settlor, oj otherwise, to any 
extent. But the estates or interests of the parties 
entitled to any such charge or incumbrance are 
not to be affected by the acts of the person 
entitled to the possession or to the receipts of the 
rents and profits unless they concur therein. By 
s. 43, nothing in the act contained is to authorise 
leases of copyhold or customary hereditaments not 
warranted by the custom of the manor, without 
the consent of the lord, or otherwise to prejudice 
the lord’s rights. Lastly, under this statute, a 
tenant in tail after possibility of issue extinct, is 
to bo deemed a tenant for life, s. 1 ; and general 
powers are given to the Court of Chancery to 
authorise leases of settled estates, to grant build- 
ing leases, and to permit mining and mineral 
leases subject to conditions mentioned in the act. 
See ss. 2 — 4. 

This act has been amended and extended by 
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two later statutes, the 21 & 22 Viet. c. 77 , and the 
27 & 28 Viet. c. 45. The first section of the 21 
& 22 Viet. c. 77 , provides that for the purpose 
of defining the words “ settlement ” and “ settled 
estates” used in the 19 & 20 Viet. c. 120, all 
estates or interests in remainder or reversion not . 
disposed, of by the settlement, and reverting to 
a settlor, or descending to the heir of a testator, 
are to be deemed to be estates coming to the 
settlor or heir under the settlement. By s. 2, 
the term “building lease,” .‘is used in the earlier 
act, is to include a repairing lease, so that no 
repairing lease be made for a term exceeding 
sixty years. (0) By s. 3, the lords of settled 
manors are authorised to give licences to their 
copyhold or customary tenants to grant leases of 
land held by them of the manors to the same 
extent and for the same purposes as leases may 
be authorised or granted of freehold hereditaments 
under the earlier act. By s. 4, the powers given 
by the earlier act to the Court of Chancery over 
building leases are extended to certain other leases, 
excepting agricultural leases ; and by s. 8 it is 
enacted that, in addition to the persons mentioned 
in s. 33 of the earlier act against whom the 
demises authorised by s. 32 are to be valid, such 
demises, in the case of unsettled estates, are to be 
valid against the wife of any husband making 

(9) See as to what is a ing the granting of repairing 
“ repairing lease 99 within the leases, Easton v. Pratt , 2 H. 
meaning of a power authoris- & 0. 676. 
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such demises of estates to which he is entitled in 
right of his wife. 

Finally .the 27 & 28 Yict..c. 45 deals with and 
explains the provisions of the earlier acta with 
reference to leases of settled estates authorised by 
the Court of Chancery.] 

There is one class of tenants for life, I mean, 
Ecclesiastical Persons, with regard to whose 
power of demising peculiar rales exist, which it 
is necessary briefly to take notice of. Eccle- 
siastical persons might, with the consent required 
by law, have made leases for any period, which 
would have bound their successors (Shop. 
Touelist. 281) : thus a bishop might have leased 
for any period, with the consent of the dean and 
chapter, a parson or vicar with that of the 
patron and ordinary. But, without such con- 
sent, they could have made no leases which would 
have been binding upon their successors. [Bac. 
Ab. Leases, (H) ; Com. Dig. Estates by [/rant, 
(G. 5) ; Doe d. Brammall v. Gollinge, 7 C. B. 
939.] 

Such being the state of things at common 
law, the first statute which affected it was the 
Enabling Statute of 32 Henry VIII., c. 28, 
already mentioned [ante, p. 38], and which en- 
abled all ecclesiastical persons, except parsons 
and vicars, to make, even without the consent 
of any other person, leases for the same term, and 
subject to the same regulations as I have already 
enumerated in speaking of leases by tenants in 
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tail. (10) Next came a number of acts called the 
Disabling Statutes, viz., the IstEliz. c. 19; 13 Eliz. DhabUng 
c. 10; 14 Eliz. c. 11 & 14 ; 18 Eliz. c. 11 ; 43 Eliz. 8ta * U ‘“' 
c. 9, and 1 Jac. I. c. 3 ; the general effect of which 
is to restrain ecclesiastical persons from making 
leases, even with the consent of those persons whose 
concurrence was required at common law, for more 
than twenty-one years, or throe lives, reserving the 
ancient rent, except in the case of certain houses 
in corporate and market towns. (11) After these 


(10) Although ilio words of 
this statuto seem to limit tlie 
power of leasing to ecclesiasti- 
cal, persons seised of an estate 
in feo-simplo in right of their 
churches, it has been held to 
apply to probendarics, chan- 
cellors of cathedral churches, 
and precentors, as they are not 
specially excepted. Watkinson 
v. Man , Cro. Eliz. 350 ; Acton's 
Case , 4 Leon. 51 ; JJisco v. 
Holte , 1 Lev. 112. It is doubt- 
ful whether a perpetual curate 
is within the act. Reeves v. 
M* Gregor, 9 A. & E. 576. 

(11) See, as to these statutes, 
Chitty’s Statutes (by Wolsby 
andBoavan),tit. Leases, Leases 
which are not made in con- 
formity with the disabling acts 
of the 1 & 13 Eliz. are not 
absolutely void, notwithstand- 
ing the wide words used in 
these statutes. They are good 
as against the lessor during 
his life, if he is a corporation 
sole ; or if made by a corpora- 
tion aggregate, they are valid 
so long as the de&n or other 


head of tho corporation re- 
mains. Co. Litt. 45 a; and 
sec Hum’s Eccl. Law, 9th edit, 
tit. Leases. Whore a dean and 
chaptor made a leaso undor a 
local act, but not in complianco 
with its provisions, and after- 
wards rent was received under 
it from timo to timo by tho 
deans and chaptor for tho titno 
being and distributed among 
themselves, it was hold that 
tho lease, if voidable only, had 
been made good as against tho 
parties who had received the 
rent, and that, if it was void, 
a demise from yoar to year 
might, under these circum- 
stances, be presumed without 
proof of any instrument under 
seal. Doe d. Pennington v. 
Taniere , 12 Q. 13. 998. And it 
has since been decided that 
leases granted by deans and 
chapters, not in conformity 
with the disabling and restrain- 
ing statutes, are not void, but 
voidable only. Pennington v* 
Car dale, 3 II. & N. 656. 



Ecclesiasti- 
cal Leasing 
Acts. 


acts the statute 39 & 40 Geo. III. c. 41, was 
passed, which provided for the amount of rent to 
be reserved, where property was demised in several 
portions', which had once been demised altogether. 
And then came the statutes of 6 & 7 Wm. IV. 
c. 20 and 64, which confined the renewal of leases 
and the granting of concurrent leases within 
certain limits. [I must also refer you, upon this 
subject, to some later acts relating to ecclesiastical 
leases. I mean the 5 & 6 Viet. c. 27, and the 5 
& 6 Viet. c. 108, the provisions of which I 
will mention shortly. The first of these acts 
was passed the better to enable incumbents to lease 
the lauds of their benefices on farming leases. 
Under it the incumbent of any benefice may 
(with the consent of the patron and bishop of the 
diocese in which the lands arc situated, and with 
the consent also of the lord of the manor, if the 
lands are copyhold and the lease cannot, by the 
custom of the manor, be made without his licence), 
lease by deed any part of the glebe or other lands 
belonging to the benefice (with or without the 
farm-houses, cottages, &c.) for any term not ex- 
ceeding fourteen years, to take effect in possession, 
reserving the best and most improved yearly rent, 
without any fine or other consideration for the 
granting of the lease. The rent must be payable 
quarterly to the incumbent for the time being, 
and the lessee must not be made dispunishable 
for waste. He must covenant with the incum- 
bent and his successors to pay the rent and all 



LANDLORD AND TENANT. 


taxes on the premises ; not to assign or underlet 
without the consent of the bishop, patron, and 
incumbent ; to cultivate the lands according 
to the most approved system ; and to repair 
and to insure any buildings upon the land 
demised. Mines, minerals, timber, and under- 
wood must be reserved out of the demise ; and a 
power of re-entry, specified in the statute, and of 
a stringent kind, must be inserted in the lease. 
The term may be twenty years if the lessee 
covenants to adopt any system of cultivation more 
expensive than the usual course, or to drain or 
subdivide, or to embank and warp any part of the 
premises, or to erect buildings, or to repair in a 
more extensive manner and at a greater expense 
than is usually required of lessees of farms, or 
to improve the premises in any other way (sec 
s. 1). The word benefice is defined by the act to 
include every rectory, vicarage, perpetual curacy, 
donative, endowed public chapel, parochial cha- 
pelry, and district chapelry, the incumbent of 
which in right thereof is a corporation sole (s. 15). 
No lease is valid under this act unless the par- 
sonage-house, and all offices, gardens, &c. (to- 
gether with so much land belonging to the bene- 
fice situated most conveniently for actual occupar 
tion by the incumbent as amounts, with the site 
of the house, offices, gardens, <fec., to at least ten 
acres), is not included in the lease, or in any 
other subsisting lease. This provision does not, 
however, apply where the land to be leased 
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is situated five miles or more fit>m the par- 
sonage, or where there is no parsonage, from 
the church (s. 2). A proper survey and plan of 
the lands must be made before any' lease is 
granted (s. 3.) The 5 & 6 Viet. c. 108, enables 
ecclesiastical corporations, whether aggregate or 
sole (except any college or corporation of vicars 
choral, priest vicars, senior vicars, custos and 
vicars, or minor canons, and ecclesiastical hos- 
pitals and their masters), to grant under certain 
restrictions leases for the purpose of building and 
improvements, for any term not exceeding ninety- 
nine years, to take effect in possession (see s. 1). 
They may also lease, for not more than sixty 
years, running water, way-leaves and water- 
leaves, canals, water-courses, tram-roads, railways 
and other ways ; and they may grant mining 
leases of any mines, &c. belonging to the corpo- 
ration (ss. 4 & G). This statute regulates, in 
detail, the mode in which these leases are to be 
granted, and renders necessary to their validity, 
in all cases, the consent of the Ecclesiastical Com- 
missioners (ss. 1 — 20). When the lease is made 
by the incumbent of a benefice the patron must 
also consent ; and where the property demised is 
copyhold, and the lease could not be made with- 
out a licence from the lord, his consent must be 
obtained ; see s. 20. 

The 5 & 6 Viet c. 108, has been amended by the 
Ecclesiastical Leasing Act, 1858 (the 21 & 22 Viet, 
c. 57). It is not necessary that I should mention in 
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detail the provisions of this act. It enables, 
however, the Ecclesiastical Commissioners to 
authorise the granting of leases of any property 
belonging to any ecclesiastical corporation which 
might have been leased under the earlier act, in 
such manner , and for such terms, and under such 
conditions, as may appear to the Commissioners 
proper and advisable. It also gives to the Com- 
missioners power to sell and exchange property of 
this description. There arc also some other modem 
statutes relating to this subject. Thus the 14 & 
15 Viet. c. 104, deals with the enfranchisement, 
exchange, and letting of episcopal and capitular 
estates, and has been amended and continued by 
the 17 & 18 Viet. c. 116, and several other acts, 
the last of which is the 26 & 27 Viet. c. 95 ; and 
the 24 & 25 Viet. c. 105 (as amended by the 25 
& 26 Viet. c. 52), has restrained incumbents whose 
titles accrue after the passing of that act from 
making grants or leases of manors and copyhold 
lands, except in accordance with the provisions of 
the 5 & 6 Viet. cc. 27 & 108, and the 21 & 22 
Viet. c. 57, which arc mentioned above.] 

I have adverted to these statutes, because it is 
quite necessary that you should be aware that 
these leases by bishops and other ecclesiastical 
corporations stand on a very different footing 
from leases by private individuals ; and I have 
adverted to them very briefly, because, their 
provisions are so minute and complex, that, had I 
dwelt upon them,- not only would a great deal of 
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time have been taken np, but you would have 
found it impossible to carry their provisions away 
in your, recollection. If. you are desirous of 
becoming thoroughly acquainted with them, the 
best mode will be to peruse some of the cases 
decided as to their construction ; for instance, Doe 
d. Tennyson v. Lord Yarborough, 1 Bing. 24 ; 
Doe d. Cates v. Somerville, 9 DowL & Byland, 
100. [S. C. G B. & C. 12G.] Vivian v. Blom- 
berg, 3 Bing. N. C. 311 ; Doe d. Richardson v. 
Thomas, 1 P. & D. 578. [S. C. 9 A. & E. 556 ; 
and Doe d. Brammell v. Collinge, 7 C. B. 939.] 
The husband of a woman seised of a freehold 
estate in real property, could, at common law, 
have made a binding lease of it for the joint lives 
of himself and wife ; and no longer, unless indeed 
he laid, after her death, become tenant by the „ 
curtesy, and even then it would at all events 
have ended with his own life. [Shep. Touchst. 
280 ; Roper’s Husb. and Wife, c. 1, s. 5, c. 3, s. 1 ; 

2 Wms. Saund. 180, note (9).] The enabling 
statute of 32 Hen. VIII. c. 28, sec. 3, however, 
applied to his case, and enabled him to make 
leases for the same term, and subject to the same 
conditions that have been already enume- 
rated (12). [We have, however, already seen that 
the 32 Hen. VIII. c. 28, has been repealed, except 

(12) Ante, $.99. In leases urife, and the heirs of the wife, 
made under that statute it was Hill v. Saimdert, 2 Bing. 112 ; 
proper that the rent should be 4 B. & C. 529. 
reserved to the husband and 
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so far as relates to ecclesiastical leases, by the iy 
& 20 Viet. c. 120. The power of the liusbaiul with 
respect to leases of the wife’s freeholds, depends 
now on the common law as modified by The 
Fines and Recqperies Act (the 3 & 4 Wm. IV. 
c. 74) (13), the 19 & 20 Viet. c. 120, and the 21 
& 22 Viet. c. 77, the provisions of which have 
been already mentioned.] 

With regard to any chattel interests his wife 
might possess, as the husband could have assigned 
those away absolutely, so he might always have 
made valid leases of them for any term, and to 
any extent ; for cui licet quod est majus, ei etiam 
quod est minus licet (14). 

The persons I have mentioned hitherto, are 
persons who possess an estate, though not one 
• which will necessarily extend to the termination 
of the leases which they are by the special pro- 
visions of the legislature empowered to grant. 

(13) Under this act married preference to his porsonal re- 
women, being tenants in fee, presentative. Anon. Poph, 4 ; 
in tail, for life or for years, Sym's Case , Cro. Eliz. 33 ; 1 
may make leases by deed for Platt on Leases, 139. And 
any term consistent with their although the wife makes by 
estates, if the husband concur, marriage an absolute gift to 
and the deed is acknowledged the husband of all chattels 
before the proper authority, personal in possession in her 
See sects. 40, 77—88, and own right, whether he survive 
WoodfalTs Land]. & Tent. 42. her or not, mere chose* in 

(14) Co. Litt. 46 b, 300 a, action must be reduced into 
351 a; Druce v. Denison , 6 possession by the husband 
Yes. 385 ; Wildman v. Wild- during his lifetime, or they 
mow, 9 Yes. 177. If the hus- will survive to tho wife. Co, 
band doses not deal With the litt. 351 b ; Fitzgerald v. Fitz- 
wife’s chattels real, they be* gerald, 8 C. B. 592. 

long to her on his death in 
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There are, however, other persons, who, having 
themselves no interest at all, are nevertheless able 
to create one. It will be right to mention the 
chief cases of this description. 

First, those persons acting by virtue of Powers. 
**ua» It would be altogether foreign to the subject of 
nader these lectures, were I to go into any description 
* of the histoiy and nature of Powers, a subject 
on which volumes have been written, and on 
which volumes probably will be written. A 
power is the creature of the Statute of Uses, it 
had no existence at common law. At common 
law no man could give an estate who was not 
himself seised or possessed of an estate, [and at 
common law it was essential to the validity of 
transfers of land that corporal possession of the 
land should bo delivered to the purchaser in the 
presence of his neighbours. This mode of transfer 
was called a feoffment with livery of seisin. 
Sugden on Powers, c. 1 ; 2 Black. Comm. 310]. 
Statnu of But the Statute of Uses having enabled a person 
***' seised, of real property to convey it by one assu- 

rance to uses, that is to say, in plain English, 
purposes, to be declared and made manifest by 
some subsequent document, it has been always 
held on the construction of that statute, that the 
person who conveys the estate need not be the 
same person who is to declare the uses to which 
it is conveyed ; thus, if A. has an estate in fee- 
> '■ simple, he may convey it to B., to such uses as 0. 
shall appoint ; C. may appoint that it jtfnli- be to 
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the use of D. in fee-simple, and if he do, D. 
becomes seised of an estate in fee-simple in the 
land ; but C. might equally appoint to the use of 
D. for seven years. And if he did so, D. would 
have a lease for seven years, although C., from 
whom he received it, would have himself no estate 
at all (15). This is to put the veiy simplest case. 
But it frequently happens that it is thought 
convenient in settling estates, that persons some- 


(Id) Uses existed at common 
law before tho Statute of Uses 
(27 Hen. 8, o. 10) was passod ; 
but they were considered to 
create merely a trust or confi- 
dence in the person to whom 
the estate was conveyod, to 
dispose of it as tho person by 
whom it was convoyed should 
diroet. This trust or confi- 
dence was cognizable only in 
a court of equity, and the per- 
son to whoja the estate was 
conveyed was, to all intents 
and purposes, the owner of the 
estate at law. Thus, under a 
feoffment by A. to B., to tho 
use of C., B. became the legal 
owner, and 0. (the cestui que 
use) had merely an equitable 
interest in the land. Great 
inconvenience was found to 
result from this separation bo- 
tween the beneficial and the 
legal ownerships. The Statute 
of Uses was passed to annex 
the legal ownership to the 
equitable estate ; and the 
change affected by it is simply 
this: the statute executes the 
use, that is to say, it converts, 
by an arbitrary enactment, the 


interest of the cestui que use 
into a legal ostato ; annexing 
to it the “ lawful seisin estate 
and possession,** which was 
before in the person to whom 
the estate was conveyed. After 
the passing of tho Statute of 
Uses the Courts of Law hold 
that an use could not be limited 
upon an use , that is to say, that 
where there were several de- 
clarations of trust the statute 
would operate on the first of 
them only. Therefore if an 
estate was limited to A., to 
the use of B., to the uso of 0., 
the legal estate was held to be 
in B., with a mere trust in 
equity for tho benefit of C. 
Upon this foundation rests 
the English system of trusts, 
which are in fact unexecuted 
uses. See Sugden ou Powers, 
chap. 1, sects. 1 & 2. A clear 
understanding of this elemen- 
tary matter is important ; for 
it is the foundation of a great 
part of our system of convey- 
ing real property. See San- 
ders on Uses and trusts ; 
Hayes on Conveyancing, c. 2. 
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Effect of 
Lease* un- 
der Power*. 


times having a life interest, sometimes even no 
beneficial interest at all, should be enabled to 
grant leases of a certain duration, and on certain 
conditions. In such cases, in order to enable 
them to do so, the land is conveyed to the use, 
amongst other uses, that the leases so made 
by them shall be valid. And then, as their 
appointment would have given a fee had the- 
estate been conveyed to such uses in fee as they 
should appoint, so will the minor interest take 
effect by virtue of the power, as it is called, 
which they possess, of appointing it. And when 
a lease is thus created by the exercise of a power, 
it is considered as if it had been created by 
the person who gave the power, and as if it had 
been inserted in the very instrument or settlement 
by which the power was created ; for if I convey 
land to the uso of such person as A. B. shall 
name, when A. B. has made a nomination, his 
nominee is my grantee, and not A. B.’s, since 
the property emanated from me, and A. B. was 
only my instrument to point out the channel into 
which it was to pass. [Sugden on Powers, c. 8, a. 4]. 

All which, so far as it applies to the case of a 
lease, you will find clearly explained in the great 
case of Ishenoood v. Oldknow, 3 M. & S. 382, and 
in Sogers v. Humphreys, 4 A. & E. 299. [See 
also Greenaway v. Hart, 14 <?. B. 340, and 
lowley v. Gower, 11 Exch. 274.] I will say 
nothing on the division of powers into powers 
appendant, collateral, mid in gross, the subject 
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more properly belonging to a conveyancing than 
common law Lecture ( 16 ). It was, however, 
absolutely necessary that I should point out to 
you in what way leases made by persons execu- 
ting powers take effect, and how and why they 
are, in contemplation of law, made by the person 
who created the power, although they frequently 
have the effect of overriding part of an estate 
vested in the person who exercises the power ; as, 
for instance, where tenant for life, having a power 
of leasing, makes a lease to take effect imme- 
diately, that lease, ns is obvious, overrides part of 
his own estate so long as his own life continues ; 
since, had he not exercised the power, he would 
have continued tenant for life in possession; 
whereas, by exercising it, ho has converted his 
estate in possession into a reversion on the term 
vested in the lessee. [It often happens that the 
instrument by which a power of leasing is con- 
ferred, limits its exercise by providing that the 
ancient and accustomed rent shall be reserved, or 
that the leases shall contain covenants of a par- 


( 16 ) A power is said to bo 
appendant when it is given* to 
a person who has an estate in 
the land, and the estate to be 
created by the power is to take 
effect in possession during the 
continuance of the estate to 
which the power is an&exed; 
as, for instance, a power to 
make leases. A power is in 
yro^ where the person to whom 
it is given has an estate in the 
land, bat the estate to be 1 


created by tho power is not 
to take effect until after tho 
determination of the estate to 
which it relates ; as a power to 
jointure an after- taken wife. 
Powers are collateral when 
they are given to strangers; 
that is to say, to persons who 
have neither a present nor a 
future estate or interest in the 
lands. Watkins on Convey, bk* 
L, c. 21. 
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ticular description. In these cases, the leases are 
void if they are not made in accordance with the 
directions given ; and much litigation has arisen 
from limitations of this sort upon leasing powers. 
See Doe d. Douglas v. Lock, 2 A. & E. 705 ; 
Fryer- v. Coombs, 11 A. & E. 403; Dayrell v. 
Iloare, 12 A. & E. 356 ; Rutland v. Wythe, 10 
Cl. & F. 419 ; Doe d. Lord Egremont v. Stephens, 
6 Q. B. 208 ; Doe d. Lord Egremont v. Williams, 
11 Q. B. 688 ; Doe d. Biddulph v. Hole, 15 Q. B. 
848 ; Morris v. Rliydydefed Colliery Co., 3 H. 
& N. 473, 885 ; and Easton v. Pratt, 2 H. & 
C. 676. See also the 12 & 13 Viet. c. 26 (an act 
for granting relief against defects in leases made 
under powers of leasing in certain cases) ; the 12 
& 13 Viet. c. 110, and the 13 Viet. c. 17. By these 
acts, leases made bond fide under leasing powers, 
and under which the lessees have entered, but 
which are invalid through the non-observance * or 
omission of some condition or restriction, or by 
reason of any other deviation from the terms of 
the power, are to be deemed, in equity, contracts 
for such leases as might have been granted. And 
if the persons against whom such leases are 
invalid accept rent, and, before or upon its accept- 
ance, sign any receipt, memorandum, or note in 
writing, confirming the leases, they are to be 
deemed to be confirmed as against them.* See 
Sugden’s Essay on the Beal Property Statutes, 
c. vi.] 

I will just mention the case of a guardian. • A 
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guardian in socage (17) may, I apprehend, on the QumOum 
authority of Bacon's Abridgement, Tit . Lease, s. 1, ln 8o<age ‘ 
j par. 9, and Roe v. Hodgson, 2 Wila. *129, make a 
lease which will be good so long as his own inte- 
rest as guardian lasts, and, when that is at an end, 
will be voidable only, not absolutely void, and 
capable of being confirmed by tho infant at his 
full age ; and the better opinion seems to be, that 
the lease of a testamentary guardian stands on the 
same footing, inasmuch as statute 12 Car. II. 
c. 24, from which testamentary guardians derive Teatamm- 
their authority, seems to assimilate their office to duL. utt 
that of a guardian in socage (18). 

With regard to an executor or administrator, I 
need hardly say that, as all terms of years belong- 
ing to the deceased are absolutely vested in him, Executors 
so that he may, if he think proper, sell them, it is nLtratora. 
likewise in his power to make underleases, if he 
see fit for tho benefit of the estate to do so. [Bac. 

Ab. Leases (I.) 7. Several executors being in law 
but one person, a grant by one of them is as 


(i7) Guardianship in socage 
or by the common law , existed 
’when a minor tinder fourteen 
was seized by descent of lands 
or other hereditaments lying 
in tenure and holden by socage. 
In this case the guardianship 
deyplved upon the next of kin, 
to who** the inheritance could 
not possibly descend; for in- 
stance, where the estate de- 
scended from the minor’s 
father, his uncle by the 
toother’s side was guardian. 


For before the 3 & 4 Wm. 4, 
c. 100, he could not possibly 
inherit. Litt. s. 123 ; Go. 
Litt. 87, b. ; 1 Black. Comm. 
401. 

(18) 12 Car. 2, c. 24, ss. 8, 
— 9. The testamentary guar- 
dian has the custody, not only 
of the lands descended from or 
left by the father, but of all 
lands acquired by the infant 
during his non-age, which the 
guardian in socage had not 
Watkins on Cony. 483. 4 
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Persons 
Non Com- 
pos. 


effectual as if all had joined, and it does not 
matter whether it be made in the name of the 
one, or whether it purport to be the grant of all, 
and one only executes it ; ib. See also Keating v. 
Keating, 1 Lloyd & Goold, 133, where a lease by 
one executor was treated as valid ; and the judg- 
ment in Doe d. Hayes v. Sturges, 7 Taunt. 222. 
Executors disposing of terms of years vested in 
them in right of their testators, may make a good 
title, even against a specific legatee, unless the 
disposition be fraudulent., Williams on Executors, 
part III., book i., c. 1.] 

It remains, before concluding this part of the 
subject, to mention one or two cases in which 
parties who, as far as their estates are concerned, 
would have been competent to lease, are restrained 
from doing so by disabilities imposed upon them 
by some general principle of law. 

And first, a person non compos mentis [as he 
cannot, under ordinary circumstances, make a 
binding contract, he cannot, generally speaking, 
execute a valid lease ; his committee, howeyer, 
may make leases in his name and on his behalf, 
under the direction of the Lord Chancellor, by 
virtue of the statutes 16 & 17 Yict c. 70, and 18 
Viet c. 13 (19). The powers given by the Settled 

( 19 ) Go; Litt.,247a; Bever- tee of a lunatic had no power 
ley's Can, 4 Eep. 123. Idiots, to make a lease. Kn%6\. P<d- 
whom LordCoke nall« “fools mer, 2 Wils. 130.’ According" 
natural,” ' are comprehended to the modem : decisions, a 
Within this term. Before the contract is not vacated by the . 
statutes .mentioned above, it uneoundness of mind of one of 
tad been held that the oomnut* the contractu^ parties, if this 
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Estates Act of 1856, moreover, and all applications 
to the Court of Chancery authorised by that act, 
may (by s. 36) be exercised or made by com- 
mittees on behalf of lunatics ; but in the case of 
lunatic tenants in tail, no application can be made 
without the special direction of the Court.] 

A lease made by a married woman [alone, Married 
without the concurrence of her husband, and not mu, ‘ 
under a power,] is absolutely void [see the judg- 
ment in Goodright v. Straphan, Cowp. 201, and 
Sugden on Powers, c. 4, p. 1]. Unless indeed it 
were made of her sole and separate property, in 
which case, though it would confer no right at 
law, equity would enforce it, and compel the 
trustee to execute one which would stand good, 
even at law (20). 

With regard to leases executed by infants, there infentr. 
prevails some doubt and difficulty. The question 
is not, whether the lease made by the infant is 
binding, for it certainly is not so, but whether it 
is absolutely void or only voidable. In the former 
^pase, it would be incapable of confirmation by the 
infant at his full age. Ip the latter, it might be 

fact is unknown to the other, in error, 4 Exch. 17; Beavan 
and no advantage is taken of V. M* Donnell, 9 Exch. 309. 
the lunatic. And this rule (20) A married woman, who 
applies especially to cases in has property, settled to her 
which the contract is not separate use without any 
merely executory, but has restraint on alienation, is 
been executed in whole or in deemed, in equity, to be a 
part, so that the patties cannot feme sole, and she may die- 
be restored altogether to their pose of the property accord* * 
original position. Molton v. ingly.. Sugden on Powers, e. 
Camroux , i Each. 487 ; 0. S. 4, k 1. / * 
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confirmed by any act done after bis attaining bis 
majority, and amounting to a recognition of* it, 
such, for instance, as tbe receipt of tbe rent re- 
served on it. The better opinion [is] that the 
lftttor is the true state of the law, and that it is 
only voidable. See the question thoroughly dis- 
cussed in Zouch d. Abbott v. Parsons, 3 Burr. 
1806. [See also 1 Platt on Leases, 28 ; and the 
arguments and judgments in Williams v. Moor, 
11 M. & W. 256 ; The Newry and Enniskillen 
Pailway Go. v. Coombe, 3 Exch. 565 ; The North 
Western Railway Co. v. M‘ Michael, 5 Exch. 114 ; 
and The Dublin and Wicklow Railway Co. v. 
Black, 8 Exch. 181. The Court of Chancery 
may authorise the granting of leases of lands 
belonging to infants when it is for the good of 
the estate. 11 Geo. IV. & 1 Win. IV. c. 65. All" 
the powers given by the Settled Estates Act of 
1856 (19 & 20 Viet c. 120), and all applications 
to tfie Court of Chancery authorised by that act, 
may, by a 36, be exercised or made by guardians 
on behalf of infants : in the case of infant tenants 
for life however, no application can be made to 
the Court without its special direction.] 

Having how touched upon the different estates 
and capacities of persons capable of making leases, 

I will proceed to the next question, namely, who 
may be lessee, having first merely observed that 
though, for the sake of simplicity, 1 have, in the 
observations I have been making, confined myself 
to the case of a single lessor, yet that where two 
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or more persons are seised or possessed as joint 
tenants, or tenants in common, each of them may 
make leases of his or her respective share ; or they 
may all join in one lease, which, in the case of 
joint tenants, will operate as a joint lease of the 
whole, but, in the case of tenants in common, as 
a lease by each of his respective share, and- a con- 
firmation by each as to the shares of the others. 
See Heatherley d. Worthington v. Weston, 2 Wils. 
232 ; Mantle v. Wellington, Cro. Jac. 166. [See 
also Com. Dig. Estates by Grant (G. 6) (K. 8) ; 
Doe d. Poole v. Errington, 1 A. & E. 750 ; and 
the judgment of Mr. Justice Williams, in Beer v. 
Beer, 12 C. B. 80. 

Before leaving this subject, it will be convenient 
to call attention to the state of the law with 
‘reference to the remedies of tenants in common 
and joint tenants upon the covenants or con- 
tracts contained in leases made by them. Much 
difficulty exists in these cases in determihing 
whether actions upon the covenants running with 
the land and made with the lessors should be 
joint or separate ; especially where the reversion 
or reversions have passed by death or assignment 
away from the original lessors into other hands. 
It might be supposed, in accordance with .the 
rule laid down in 1 Eccleston v. Clijpsham, 1 Wins. 
Saund. 153, namely, that covenants follow the 
interest of the covenantee, where the words 
admit of such a construction,— that actions 
upon covenants 'made with joint-tenant lessors 
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should, as a general rule, be brought jointly, 
that is, in the names of the owners of the whole 
reversion.: whilst actions upon covenants made 
#ith tenants in common lessors, should be brought 
separately, that is, in the names of the owners of 
the several reversions. For we have already seen 
that leases by tenants in common operate as a 
separate lease by each of his respective share upon 
which each lessor has a separate reversion. 1 
Shep. Touchst. by Preston, 85, and Bac. Ab., Joint 
Tenants and Tenants in Common (K). But much 
confusion exists in the decisions on this subject ; 
and the Court of Common Pleas has recently 
held, (acting upon considerations of convenience, 
and on an opinion expressed by the Court of 
Queen’s Bench in Foley v. Addenbrooke, 4 Q. B. 
197,) that where a lease is made by several tenants 
in common, the covenant to repair runs with the 
entire reversion, and that after the death of the 
original lessors all the owners for the time being 
of this reversion must join in an action for a 
breach of it. Thompson v. Hakemll, 19 C. B. 
N. S. 713 (21). The general rule, that the 
covenants follow the interest, has even been 

(21) It may be observed sistent with some of tho 
without disrespect to the very oorlior decisions on this sub- 
learned judges who decided jeot; and in many cases it will 
this cose, that the opinion ex- be practically impossible to sue 
pressed by the Court of Queen's on covenants contained in leases 
Dench, in Foley y. Addenbrooke, of this description, if it is ne- 
that where tenants in common cessary , before action, to obtain 
covenantees may sue jointly, the assent of all the owners of 
they must do so, is incon- a greatly subdivided reversion. 
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applied in some eases where the words of the 
covenant showed primil facie that the inten- 
tion of the parties was otherwise. See James v. 
Emery, 8 Taunt. 245 ; Withers v. Bircliam, ft 
B. & C. 254 ; the judgment of Baron Parke in 
Sorsbie v. Park, 12 M. & W. 158, and Pugh v. 
Strinqfield, 3 0. B. N. S. 2. There is no douht, 
however, that if clear and unambiguous words 
are used, so as to show that it is not. intended 
that the covenant- is to follow the interest, , the 
Courts will not put on the words a construction 
which they will not bear. The following eases 
show the application of this limitation on the 
general rule. In Sorsbie v. Park, 12 M. & W. 
158, Baron Parke said : — “I think the correct 
rule is, that a covenant will be construed to be 
joint or several, according to the interest of the 
parties appearing upon the face of the deed, if 
the words are capable, of that construction ; not 
that it will be construed to be several by reason 
of several interests, if it be expressly joint.” 
Similar expressions arc used in the judgment in 
Bradburne v. Botfield, 14 M. & W. 572. And in 
Keightlcy v. Watson, 3 Exeh. 722, Baron Parke 
said, “The ride that covenants are to be construed 
according to the interest of the parties, is a rule 
of construction merely, and it cannot be supposed 
that such a rule was ever laid down as could 
prevent parties, whatever words they might use, 
from covenanting in a different manner. It is 
impossible to say that parties may not, if they 
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please, use joint words, so as to express a joint 
covenant, and thereby to exclude a several cove- 
nant, and that, because a covenant may relate to 
several interests, it is therefore necessarily not to 
be construed as a joint covenant. If there be 
words capable of two constructions, we must look 
to the interest of the parties which they intended 
to protect, and construe the words according to 
that interest.” In llcer v. Beer, 12 C. B. 80, Mr. 
Justice Maule also distinctly recognised the cor- 
rectness of this rule. “Several cases,” said that 
learned judge, “ were cited for the purpose of 
showing that, whatever the nature of the subject 
of contract, if the instrument does in terms neces- 
sarily import that the promise or the covenant is 
made jointly with two, then the two covenantees, 
or the survivor, must bring the action. That is, 
I think, very sound law ; and it is beside the 
class of cases where the covenant, which from its 
language might be either joint or several, has 
been held to be joint or several according to the 
interest of the covenantees. You are not to im- 
pose upon the instrument a meaning contrary to 
the true sense of the words, but choose between 
two senses of both of which the words are sus- 
ceptible, and adopt that which is most conducive 
to the interest of the covenantees. But where 
the covenant is not capable of being so construed, 
however severable the interests of the covenantees 
may be, if the language they have used evince an 
intention that the covenant shall be joint, all must 
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join man action upon it” See also Foley v. Ad- 
denbrooke, Doe d. Campbell v. Hamilton, 13 
Q. B. 977 ; and Pugh v. Striny field, 3 C. B. 
N. S. 2 ; 4 C. B. N. S. 364. Tenants in common 
should sever in an avowry for rent, t Pullen v. 
Palmer, 3 Salk. 207 ; Harrison v. Barnhy, 5 
T. R. 246. Under the Common Law Procedure 
Act, 1852, tenants in common may join in a 
writ of ejectment, stating that they claim, or 
one of them claims, to he entitled : and the whole 
of the property to which they are entitled in 
common may he recovered on such a. writ. J'J/liss 
v. Elliss, E. B. & E. 81. Joint tenants have an 
unity of title and interest, and differ in this 
respect from tenants in common. The general 
rule is that they must sue jointly in respect of 
contracts relating to their estate. Co. Litt. 180 b. 
This general rule, however, like the opposite one 
in the case of tenants in common, is subject to, 
and may be controlled by the express and unam- 
biguous contract of the parties. One joint tenant 
may distrain alone, but lie must avow in his own 
right, and also as bailiff to the other. Pullen v. 
Palmer, 3 Balk. 207. If several joint tenants 
demise at an entire rent, and one of them aliens 
his portion of the reversion, the severance of the 
reversion destroys the right to distrain for the 
rent. Stavely v. Allcock; 16 Q. B. 636. 

The real property belonging to parishes is 
vested in the Churchwardens and Overseers of 
4he Poor for the time being as a quasi corpora- 

» 2 
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tion by the 59 Geo. III. c. 12, s. 17, and they are 
entitled to make leases of these lands. Before 
this statute, a lease by paxish officers of land 
belonging to the parish created only a tenancy 
from year- to year. Doe d. Higgs v. Terry, 5 
Nev. & M. 556. This act docs not extend to 
copyholds. Doe d. Dogleg v. Foster, 3 C. B. 215. 
Under it the churchwardens and overseers are a 
corporation of a peculiar kind : they may take by 
demise without acceptance under seal, and any 
one of them may authorize a distress for the rent. 
Smith v. Adlans, 8 M. & \V. 362 ; Gouldsioorih 
v. Elliott, 11 M. & W. 337 (22).] 


(22) Sco as to tho effect of 
this statute upon property 
which has boon convoyed to 
trustees, llumfxiU v. Afunt, 8 
Q. B. 382 ; The Churchwardens 
of Deptford v. Skrtchley % ib. 
394 ; and Doe d. Edney v. lien- 
ham , 7 Q. B. 976. Tho 5 & G 
Win, 4, c. 69 (an act to facili- 
tate tho convoyanco of work- 
houses and other property of 
parishes and of incorporations 
or unions of parishes in Eng- 
land and Wales) does not 
transfer the legal estate in 
parish workhouses, &e., from 
the churchwardons and over- 
Bool’s to the guardians of 
uuions. Doe d. Norton v. Wtb- 
ster, 12 A. & E. 442. TJndor 
the 59 Geo. 3, o. 12, leases not 
exceeding the term of three 
years might be granted by the 
parish officers without writing, 
if all of them concurred; a 
provision now probably no 


longer in force. Where, how- 
ever, a document was signed 
by ono ovorsoor only, and did 
not appear to be a grant by all 
the parish officers, as he did 
not profess to sign on behalf 
of all, nor was it shown by the 
document itself, or by extrinsic 
evidence, that they all con- 
curred, it was hold that there 
was no valid leaso under this 
statute. Doe d. LansdeU v. 
Gower , 17 Q. B. 589. Under 
s. 12 of this act, the church- 
wardens and ovorseers are em- 
powered, with the consent of 
the vestry, to take lands within 
or near the parish on lease, for 
tho employment of the poor. 
In a case in which they took 
tho land jointly with the sur- 
veyors of the highways, it was 
held that the statute did not 
apply, and that they were per- 
sonally liable for use and oc- 
cupation. UthwattY . Elk in$ t 31 
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Next, with regard to the Lessee. Any person 
is capable of being a lessee, so far as the mere 
vesting of the estate is concerned ; with regard, 
however, to any liability for rent, or upon the 
other stipulations usjially contained in a lease on 
the part of the lessee, a person under disability is 
in the same situation as in the case of any other 
contract Thus an infant lessee, if he elect at his 
full age to disagree to the lease, will not be liable 
for rent. See Kelsey's Case, Cro. Jac. 320 ; 
and Lowe v. Griffith, 1 Scott, 58. lie must, 

however, make his election within a reasonable 
■ time after attaining his fulL age whether he will 
avoid the lease or no : and if he do not, he will 
become liable for rent. See Holmes v. Bloyy, 8 
Taunt. 35 : Ketsey's Case, Cro. Jac. 320. [See 
also Kirton v. Elliott, 2 Bulst. 69, which appears 
to be the same case ; Com. Dig. Enfant (C. 6) ; 
1 Platt on Leases, 528 ; The Newiy & Ennis- 
killen Railway Co. v. Coombe, 3 Exch. 565 ; and 
The North Western Railway Co. v. M Michael, 5 
Exch. 114.] And as an infant has a right to 
bind himself to pay for necessaries, and lodging 
is an indispensable necessary of life, it seems con- 


hT. & W. 772. Where a tenant 
was let into possession by the 
churchwardens of a parish, 
and thereupon became either 
a tenant from year to year, or 
at will, it was held that this 
tenancy was sufficiently deter- 
mined by a notice to quit 
Vhich purported to be given 


on behalf of the churchwar- 
dens and overseers who were 
in office when the notice was 
served (but who were not the 
persons who hod let the tenant 
into possession), and which did 
not state to whom the posses- 
sion was to be given up. Doe 
d. Bailey v* Foster, 3 0, B* 213. 


Who mat 
bkLkssbbs. 
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sistent with principle, that he should be able to 
bind himself to pay for that even during his 
minority ; and therefore I conceive that if - a 
young man under age were studying law in the 
Temple, or in an attorney’s office, and his family 
were resident at a distance from town, he would 
he liable to pay the rent of the lodgings in which he 
resided , provided they were not of an extravagant 
description so as to be unsuitable to his rank and 
condition in life ; and I think that the same rule 
would apply to other analogous cases. Indeed, in 
Lowe v. Griffith, 1 Scott, 458, where an infant 
practised the trade of a barber, and # rented a 
house, it was left to the jury, and held by the 
Court afterwards to have been properly left to 
them, to say whether the house was a necessary 
of life, or a mere incident to his trade ; for, in 
the latter case, inasmuch as an infant is incapable 
by law of trading, he would not be liable. The 
distinction, you see, is between the necessary of life 
for which an infant may bind himself to pay, if it 
be proper for one of his estate and degree, and 
the thing necessary, not for the support of life in 
his due sphere, but for some collateral purpose. 
For instance, in the case I have just put of 
an infant residing in Loudon for the pur- 
pose of studying law under a special pleader, I 
think he might contract to pay for suitable lodg- 
ings; but suppose the infant were to take 
out his certificate as a special pleader, and 
were to lure expensive chambers with an extra 
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room for the accommodation of a clerk, and 
another for pupils, I am disposed to think that if 
an action were commenced against him for the 
rent, the Judge would intimate that that was not 
a species of demand which could be properly 
ranked under the term necessaries. [As to the 
construction put upon the term necessaries in the 
later cases, see Harrison v. Fane, 1 M. & Gr. 550 ; 
Peters v. Fleming, G M. & W. 42 ; Brooker v. Scott, 
11 M. & W. G7 ; and Wharton v. Mackenzie, 

5 Q. B. GOG.] 

So, with regal’d to a married woman, there is no 
rule of la^v which prevents a lease from being 
granted to her. Only, at the determination of 
her coverture, she may, if she think proper, 
waive and disagree to it, and she will then be 
wholly free from any sort of liability arising from 
it. (23) And these points, with regard to infants 
and to married women, arc not peculiarly appli- 
cable to leases — for the general rule of law is, 
that a grant of any estate to an infant or married 
woman is primd facie good, because the law pre- 
sumes it to be for their benefit, but at the deter- 
mination of the infancy or coverture -they may, if 
they think proper, disagree to it. 

As to an alien, — at common law, he might, if 
he thought proper, purchase land, either for an 

(23) SeeCo.Litt.3a. During to winch married women are 
the coverture she will not of entitled may be surrendered 
course be liable to be sued upon and renewed under the direc- 
the lease. By the 11 Geo. 4, tions of the Court of Chan- 

6 1 Wm. 4, c. 65, s. 12, leases eery. 
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estate of freehold, or a term, but he was inca- 
pable of holding it ; and, upon office found, the 
Crown became entitled to it ; 1 Inst 2 b. Subse- 
quently by stat. 32 Hen. VIII. c. 16, an act which 
seems to have been dictated by the jealousy once 
felt of foreign manufactures, all leases of dwelling- 
houses and shops to alien artificers and. handi- 
craftsmen, were declared absolutely void ; see 
on the construction of this act, Lapierre v. 
McIntosh, 9 A. & E. 857. (24) But any alien not 
falling within this statute, [might] take a lease 
of a house for his residence, for, as Lord Coke 
observed (1 Inst. 2 b.), without a dulling he 
Denizens, [could not] trade or commerce. And an alien who 
[had] been naturalised, or [had] become a denizen, 
[might] hold a lease or any other real property, as 
a naturiil-born subject. [The 32 Hen. VIII. c. J6, 
was ' however in substance repealed, so far as 
relates to the matter just mentioned, by the 7 & 
8 Viet. c. 66, s. 5. By this statute aliens being 
the subjects of a friendly State, and residing 
in any part of the United Kingdom, may, by 
‘ grant, lease, demise, assignment, bequest, repre- 
sentation, or ’otherwise, take and hold any lands, 
houses, or other tenements, for the purpose of 
residence or occupation, or for the purpose of any 
business, trade, or manufacture, for any term not 
exceeding tw r enty-one years, as fully and effec- 

(24) See also Sevens v. 7/«r- Wotton v. Steffenoni, 12 M. & 
ridge , 1 Wins. Saund. 5. This W. 129 ; and see now the 7 & 
statuto did not make void an 8 Yict. c. 66. 
alignment of a lease to an alien. 
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tually as a natural-bom subject, except so far as 
relates to the right of voting for members of par- 
liament. Under this act, which docs not extend 
to the colonies (see the 10 & 11 Viet. c. 83, s. 3), 
any person bom out of the Queen’s dominions of 
a mother being a natural-born subject of the 
United Kingdom, is capable of holding real and 
personal property of any description ; and aliens 
who are the subjects of a friendly State may also 
hold eveiy species of personal property, except 
chattels real, as effectually as natural-born sub- 
jects : see ss. 3 and 4. (25)] 

Having? considered who mm j he the lessor or 
lessee , the next question in order is what may he 
leased. This is a part of the subject upon which, 
however, I do not intend to dwell ; because, 
though it is clear that leases for a form of 
years might be demised of almost every sort 
of tenements, such, for instance, as tithes, or 
offices that do not concern the public revenue or 
the administration of justice, (26) yet leases of 


(25) This act also simplifies 
tho mode of obtaining natu- 
ralisation (see ss. 6 to 12). 
Denizens are aliens bom 
who have obtained, ex dona - 
tione Reyis, letters patent to 
make them English subjects. 
Seo Com. Dig. Alien (D); 1 
Black. Comm. 374. Aliens 
enemy cannot sue in our courts, 
and contracts mode with them 
are invalid. Bac. Ab. Aliens 
(D) ; Brandon v. Nesbitt, 6 T. 
B. 23 ; Potts v. Bell, 8 T. 


It. 548; Willhon v. Palteson, 
7 Taunt. 439; Alcinous v. 
Nyyreu, 4 E. & B. 217 ; Beul 
V. Hoskins, 4 K. & B. 979 ; 5 
E. & B. 729 ; JCs/Ktsito v. Bow- 
den, 4 E. & B. 963; Avery v. 
Bowden, 5 E. & B. 714; and 
Barrick v. Bulxi, 2 C. B., N. 
8. 563. 

(26) Tho sale of offices which 
touch tho administration or 
execution of justice, or the re- 
ceipt of the revenue, is prohi- 
bited by tho 5 & 6 Edw. 6, c. 


What mat 
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this sort of property do not create the rela- 
tion of landlord and tenant according to the 
ordinary acceptation of those terms which we 
arc in the habit of applying to the lessor 
and lessee, not of things which lie in qrant, to 
in Orant. use the technical phrase of the law, that is to 
shy, are only demisable by deed, but of those 
Thing* which lie, to use the legal phrase, in livery, (27) 
in Lively, that is, of lands and houses which arc in contem- 
plation of law part of the land. To demises 
therefore of this sort of property, the observations 
which I have to make in these Lectures will be 
confined. And this brings me to the last of the 
four heads connected with the creation of the 
tenancy, that is to say, the mode in which it is 
created. This part of the subject, however, in- 
volving* as it does the nature of leases for years, 
their different species, and the formalities required 
by law in order to their due creation, is too im- 
portant a branch of the subject to be entered 
upon at this period of the evening. I shall there- 
fore reserve it for the next Lecture. 

16, and the 49 Goo. 3, c. 126. deemod to lie in grant as well 
See as to tho construction of as in livery , so far as regards 
these acts, Hopkins y. Prescott , the conveyance of the imme- 
4 C. B. 578, diate freehold. 8 & 9 Yict. c. 

(27) Now, all corporeal tend- 106, s. 2. 
merits and hereditaments aro 
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You will remember that, in the last Lecture, I PoIWT8 

LATINO TO 

divided the entire subject into four principal heads Cbjutioh 

J 1 x t otTxnanot 

. — the first comprehending those points which {continued), 
relate to the creation of the tenancy — the second, 
those which occur during its continuance — the third, 
those which relate to its termination — the fourth, 
those which arise upon the change of either of the 
parties, whether upon the assignment of the term, 
or of the reversion, or for some other reason. I 
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then proceeded to consider the first of these heads, 
that comprehending the points which occur at the 
commencement of the tenancy ; and this I again 
subdivided into four distinct parts — the first 
regarding the lessor — the second, the lessee — the 
third, the thing demised — and the fourth, the mode 
fh which the demise is effected. 

Of these we disposed of three during the last 
lecture. The fourth remains to he considered. 

Now, with regard to the demise, it may be 
effected in three ways ; it may be either by deed, 
or by writing without deed, or without writing , that 
is, either by mere word of mouth, or by circum- 
stances from which a demise may be inferred, 
though the express terms in which it was made 
do not appear. 

Now, with regard to the adoption of these 
different modes, [formerly] there [was] no case in 
which it [was] necessary that the lease should be 
by deed, except only where the thing demised 
[was] of a nature incapable of being conveyed 
otherwise than by deed. And then, as a lease is 
a conveyance of a partial interest, a deed [was] 
requisite ; for instance, where tithes [were] de- 
mised, they, being incorporeal hereditaments, 
[would] not pass without deed, and, consequently, 
a lease made of them must [have been, even 
before the 8 & 9 Yict. c. 106] by deed; if it [was] 
not so, it [was] void. Nay, if a lease [was] made 
of tithes and lands at the same time without 
deed, the lessor [could not] distrain for his rent* 
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inasmuch as the lease [was] void so far as the 
tithes [were] concerned, and it [was] impossible to 
say, that any specific portion of the rent [was] 
chargeable upon the land only. Gardiner v. 
Williamson, 2 B. & Ad. 338. And although, in 
common parlance, tithes [were often said to bej 
let to the farmer, and although such arrangements 
[were] common throughout England, and [were] 
constantly carried into effect without deed, yet, 
in point of fact, these species of arrangements 
made without deed, by which the tenant [retained] 
the tithes and [paid] the clergyman, or other tithe- 
owner, a yearly sum, [were] not leases in the eye 
of the law, but mere sales by the tithe-owner to 
the terre-tenant ; and the proof of this [was] that 
if the tithe-owner [found] it necessary to bring an 
action for the stipulated sum lie [declared,] not 
for rent, but for tithes sold and delivered, just in • 
the same form in which the vendor of any other 
sort of goods [declared.] In common parlance, 
however, it [was,] as I have said, very usual to 
denominate such an arrangement a letting of the 
tithes, and, indeed, it [did] so far resemble a yearly 
tenancy, that in the absence of express- stipula- 
tion to the contrary, it [required] half a year’s 
notice to put an end to it. See Goode v. Howells, 

4 M. & W. 198. [Neale v. Macleenzie, 2 Cr. M. & R. 
84 ; S. C. in error, 1 M. & W. 747 ; Bird v. Ilig- 
ginson, 2 A. & E. 696 ; Thomas v. Fredricks , 10 Q. 
B. 775 ; and Meggison v. Lady Glamis, 7 Exch. 
685. 



Effect of 
the Statute 
of Fronds 
and of the 
8 k 9 Viet, 
o. 106. 


Since the passing of the acts for the Com- 
mutation of Tithes (see the 6 & 7 Wm. IV. c. 
71, and. the later acts), these arrangements can- 
not, however, occur.] 

But, with regard to leases of lands and houses, 
tenancies of which are the principal subject of 
these Lectures, they [might, at common law, be] 
by writing without seal as well as by deed. It 
[was], indeed, frequently convenient to make 
them by deed, because, by that means, the parties 
reciprocally [acquired] the remedy by action of 
covenant for the breach of any stipulations con- 
tained iu the lease. Writing "without deed [was], 
however, [formerly] frequently adopted as the 
means of demise, [and may, as we shall see, be 
still adopted with reference to tenancies of a short 
duration]. And, at common law, a lease, like any 
other contract might have been made by mere 
words ; and, so it might still, were it not for the 
provisions of the Statute of Frauds [(the 29 Car. II. 
c. 3,) and of the 8 & 9 Viet. c. 1 06.] The first 
section of the Statute of Frauds enacts, “ That all 
leases, estates, interests of freehold, or terms of 
years, on any uncertain interest of, in, to, or out 
of any messuages, manors, lands, tenements, or 
hereditaments, made or created by livery and seisin 
only, or by parol, and not put in writing, and 
signed by the parties so making or creating the 
same, or their agents thereunto lawfully autho- 
rised by writing , shall have the force and effect 
of leases* or estates at will only.” The second 
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section of this statute excepts “ all leases, not 
exceeding the term of three years from the 
making thereof, whereupon the rent reserved 
to the landlord, during such term, shall amount 
unto two third parts, at the least, of the 
full improved value of the thing demised.” 
[And the third section of the 8 & 9 Viet. c. 1 06, 
enacts, “ That a feoffment made after the first day 
of October, 1845, other than a feoffment made 
under a custom by an infant, shall be void at law, 
unless evidenced by deed ; and that a partition, 
and an exchange of any tenements or heredita- 
ments, not being copyhold, and a lease required 
by law to be in writing, of any tenements or 
hereditaments, and an assignment of a chattel 
interest, not being copyhold, in any tenements or 
hereditaments, and a surrender in writing of an 
interest in any tenements or hereditaments, not 
being a copyhold interest, and not being an 
interest which might by law have been created 
without writing, made after the first day of 
October, 1845, shall also be void- at law, unless 
made by deed.” (1)] The two sections of the 


(1) It will be observed that 
this section relates only to 
lease s : mere agreements for a 
lease are not affected by it; 
and the leases upon which it 
operates are made void at law 
only. In one of the earlier 
decisions upon this statute it 
was considered that a lease in 
writing which purported to 
create a term exceeding three 


years and which was not under 
soal was invalid not only as a 
lease but also as an agreement. 
Stratton v. Pettitt, 10 0. B. 420. 
But it is now settled that con- 
tracts invalidated as leases by 
the statute will, if they contain 
words of agreement, be con- 
strued as agreements only, not 
as demises ; ut res mdgis vekat 
quam pereat. See Drury v. 
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Statute of Frauds, mentioned above, rendered, 
you will observe, a writing necessary whenever 
the term, demised is to extend for more than 
three years from the time of making ; and 
accordingly it was held in JRyley v. Hicks, 
1 Str. 651, that a parol lease for a year and a 
half, to commence at the distance of a year 
from the time of. the making of it, was valid, 
since it would terminate within three years from 
that time : although a lease for three years to 


commence at a future 

Macmmam , 5 E. & B. 612 ; 
Bundy. Kostiny, 1 B. & 8. 371 ; 
Bulla sou v. Leon, 7 II. & N. 
73; Barker v. Tastvell, 27 L. 
J. Cli. 812; Tidry v. Molhtl, 
1GC.B.,N. 8. 298. Audit is 
clofti* that leases, invalid under 
this act, have sufficient furro to 
regulate the terms of a yearly 
tenancy resulting from pay- 
ment of rent by the intended 
tonant, and that ho becomes in 
this cuso (as in the analogous 
caso of an occupation under 
an agreement which is void by 
the Statute of Frauds), tenant 
from year to year upon such of 
the terms of the writing as are 
applicable to a yearly tenancy. 
See the cases cited ante, p. 2 5, 
and Tress v. Savage, 4 E. & 
B. 36. In Lee v. Smith, 9 
Exch. 662, a person became 
the tenant of premises under a 
written agreement made since 
this act came into operation, 
but not under seal. The term 
mentioned in it exceeded three 
years, and the rent was made 


day would he bad, since 

payable quarterly in advance. 
The tenant paid several quar- 
* tors’ rent, not however in ad- 
vance, hut the receipts which 
were given, described the pay- 
ment as being made in advance. 
It was held that a tenancy 
from year to year had been 
created, and that although the 
ngreemont was void under the 
statute, the receipts wore evi- 
dence that the rent was payable 
in advance. A provision re- 
quiring all leases in writing to 
be by deed was contained in an 
earlier act, the 7 & 8 Viet. c. J6, 
S. 4. But this statute, which 
w as obscumly framed, was re- 
pealed after being in force for 
less than a year by the 8 & 9 
Viet. c. 106. See as to its con- 
struction, Burton v. Beevett , 16 
M. & W. 307, and Doe d . 
Damush v. Moffatt, 15 Q. B. 
257. The 8 & 9 Viet. c. 106, 
does not apply to leases of tolls 
under the 3 Geo. 4, c. 126. 
Shepherd v. Hodman , 18 Q. B. 
316. 
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its termination would not fall within the three 
years. (2) 

Now with regard to the effect of these sec- 
tions upon a parol lease not authorised by their 
provisions, you will observe that it is not en- 
acted that such a lease shall be void, but that 
it shall have the force and effect of a lease at 
trill only. Now I have already pointed out to 
you, in the first Lecture [ante, p. 23,] in what 
manner tenancies at will gave birth to tenancies 
from year to year ; and how the Courts, anxious k®*a upon 

„ , . „ , . Demine of 

to favour the creation of the more convenient Non-com- 
sort of. tenancy, imply from the payment of wuhsu- 
a yearly rent by a tenant at will, an agree- Fraud., 
meat between him and his lessor to create a 
yearly tenancy. The same doctrine applies to 
parol leases void by the Statute of Frauds ; that 
statute converts them into leases at will, and 
then, like other leases at will, they arc capable of 
being turned into tenancies from year to year by 
a payment of rent, or any other circumstance 
denoting the intention of the parties that they 
shall be so considered. See Clayton v. Blakey, 8 
T. R. 3 ; Doe dslfigge v. Bell, 5 T. R. 471 ; Rich- 
ardson v. Gifford, 1 A. & E. 52 ; Beale v. Sanders, 

(2) In the same way it has to begin at a day subsequent 
been held, under s. 4 of the to the making of the contract 
Statute of Frauds, which re- must be in writing. Brace - 
quires agreements “ not to be girdle v. Heald, 1 B. & A. 722 ; 
performed within the space Bnelling v. Lord UmUingfidd , 
of one year from the making 1 Or. M. & B. 20. Bee also 
thereof*’ to be in writing, that Lord Belton y. Tomlin , b f A* 6 
t a contract for a year’s service E. 856. 
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3 Bing. N. C. 850. [ Berrey v. Lindley, 3 M. & 
Gr. 498 ; and ante, p. 25.] 

In cases to which the first section of the Statute 
of Fraud applies, it [was] not, you will observe 
[even under that statute], sufficient that the de- 
mise [should] be in writing. It must [have been] 
in writing signed in the manner directed by the 
act, and that is, either by the lessor himself, or 
by some poison authorised by him in writing. 
[This provision of the Statute of Frauds has been 
rendered practically of no effect by the 8 & 9 
Viet. o. 100, which, as we have seen, makes it 
necessaiy that those leases which are required by 
the Statute of Frauds to be in writing, should 
also be by deed, for it is a rule of law that no 
one can execute a deed as agent for another, 
unless the authority to do so is given him by 
deed. Harrison v. Jackson, 7 T. 11. 207 ; Ber- 
keley v. Hardy, 5 Ii. & (•. 355.] The provisions 
of the fourth and of the seventeenth sections of 
the Statute [of Frauds] vary from those of the 
first in this respect, for, in neither of them, is 
the agent’s appointment required to be a written 
one. 

Pwoi Now with regard to leases merely by parol ; 
as they might have been made at common law to 
any extent, so now they may be made in any 
case in which they are not expressly prohibited. 
And even in those cases in which they are inva- 
lidated by the Statute of Frauds, although they 
do $ot operate so as to create a term ; yet, if 
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they contain any special provisions compatible 
with the mature of a tenancy from year to year, 
those provisions are considered as engrafted upon 
the yearly tenancy which arises on payment of 
rent, for, to use the words of the Court in Lord 
Bolton v. Tomlin, 5 A. & E. 856, “it is absurd . 
to say that a parol lease shall be good, and yet 
that it cannot contain any special stipulations or 
agreements.” See also Richardson v. Gifford, 1 
A. & E. 52 ; Beale v. Sanders, 3 Bing. N. C. 850. 

\Berrey v. Bindley, 3 M. & Gr. 498 ; and the cases 
cited post, pp. 91, 92.] 

Now, these being the three modes in which a 
lease may be created, namely by deed; [in those 
cases in which it is not prohibited by the 8 & 9 
Viet. c. 106,] by writing without deed ; and in those 
cases in which the Statute of Frauds permits it, 
without writing ; it remains to be seen, what are 
the component parts of such a contract. Now 
these will of course vary extremely, according to 
the nature of the subject-matter of demise, the 
custo m s of the part of the country in which it is 
situated, and a variety of other circumstances 
which render special terms and stipulations 
necessary. Upon those terms which are most 
usually introduced into leases, I shall have some- 
thing presently to say ; but first I will observe, 
that there are four circumstances which every 
lease, be it by deed, by writing, or by parol, must Raqmnni 
possess. These are, first, a lessor; secondly, a 
lessee ; thirdly, a subject-matter capable of being 
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demised; and fourthly, sufficient words of demise. 
Now with regard to the capacity of the lessor, 
the capacity of the lessee, and the subject-matter 
of the demise, I have already made such observa- 
tions as I thought necessary in the last Lecture ; 
. it remains, however, to observe upon the last 
essential to a lease, I mean the rule that there 
must be proper and sufficient words of demise. 
Proper The ordinary and most formal words of demise 
n*mi»e. are, demise, grant, lease, and to farm let; (3) 
but as is stated in Bacon’s Abridgement, tit. 
Leases (K), it may be laid down as a rule, that 
“whatever words are sufficient to explain the 
intent of the parties, that the one shall divest 
himself of the possession and the other come into 
it for a determinate time ; such words, whether 
they run in the form of a license, covenant, or 

(3) By the 8 & 9 Viet. c. 124, c. 106, s. 4, provides that in 
(an act to facilitate the grant- all deeds executed after the 
ing of certain leases,) a short 1st of October, 1845, the words 
statutory form of lease is given “ * give ’ or • grant * shall not 
which is applicable to demises imply any covenant in law in 
of lands and tenements. The respect of any tenements or 
covenants and other portions of hereditaments, except so far as 
the lease are very shortly ex- the word * give * or the word 
pressed, and the statute enacts * grant ’ may by force of any 
in substance, that in all leases act of parliament imply a cove- 
made according to this form, nant.” This exception relates 

or expressed to be made in to railway acts, and other acts 
pursuance of the act, the short of a like description, which 
statutory forms shall have the often provide that in the oon- 
same meaning and effect as the veyances authorised by these 
longer forms generally inserted statutes, covenants for title, 
in instruments of this descrip- quiet enjoyment, and farther 
tion. Very little use has, how- assurance shall be implied from 
ever, been made in practice of the use of the word 'grant*' 
this statute* The 8 4k 0 Viet. 
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agreement, are of themselves sufficient, and will 
in construction of law amount to a lease for 
years, as effectually as if the most proper and 
authentic words had been made use of for that 
purpose.” And while stating this rule in the 
words of Bacon’s Abridgement, I may as well 
embrace this opportunity of mentioning that the 
title Leases in that work, which was written by 
Lord Chief Baron Gilbert, is one of the greatest 
authorities upon the law of landlord and tenant, 
and is always treated by our Courts with the very 
highest respect. [See the judgments in Neale v. 
Mackenzie, 1 M. & W. 759; and Wilkinson v. Half, 

3 Bing. N. C. 532.] 

To illustrate this rule by an example or two, 
there is an old case reported in Sir Francis Moore, 
placitum 31, in which the owner of land said, 

“ you shall have a lease for twenty-one years of 
my land, paying ten shillings yearly rent ; make a 
lease in writing and I will seal it." This was 
held to be a sufficient lease for twenty-one years, 
for the Judges considered the intention to be that 
the lessee should have possession of the land 
immediately, and that the promise to seal a 
written lease was only for further assurance. 
This case, you will remember, was before the 
Statute of Frauds, otherwise the lease for twenty- 
one years would not have been good by parol. 

So in Baxter v. Browne , 2 W,. BL 973, Abrahall 
and Lloyd signed an agreement with Browne, * 
worded that they agreed “with all convenient 
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speed to grant him a lease ofj and they did 
^thereby let and set to him," the premises for 
twenty-one years, at £290 per annum, payable 
half-yearly to the lessors. The lease to contain 
the usual covenants. (4) The Court said, “ this 
is a good lease in prcesenti, with an agreement 
to execute a more perfect and formal lease in 
future.” 

Upon the other hand, it is laid down in the 
same section of Bacon’s Abridgement, to which I 
have already referred, that, even if the most 
intention proper words are made use of whereby to describe 
looked to. and pass a present lease for years, yet if, upon the 
whole instrument, there appears no such intent, 
but that they are only preparatory and relative 
to a future lease to be made, the law will rather 
do violence to the words than break through the 
intent of the parties. 

Thus in Roe v. Ashbnmer, 5 T. R 1(53, where 
the words were “ articles of agreement between 
T. S. and D. J., entered into in regard to his 
fulling mills, drysalting mills, &c., that the said 
mills, &c., he shall enjoy ; and I engage to give 
him a lease in, for the term of thirty-one years 
from Whitsuntide, 1784, at a clear yearly rent of 
£100" the instrument was held to be an agree- 
ment only, and Lord Kenyon remarked that the 
words “ he shall enjoy," would have been sufficient 
words of demise, but that the following words 

(4) In the agreement in this demise” occurred. Seethe 
cnee, however, the words “ this ease. 
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showed that it was the intent of the parties that 
there should be another instrument to pass the 
legal interest. 

[Formerly no question occurred more] frequently 
in practice than that which arises when it be- 
comes necessary to decide within which of these 
two rules a particular case falls. I mean whether, Di(r.-ien«# 
looking as we must in every such case do, to the *mi 
intent of the parties, a particular instrument is to **!*)!' 
be construed as a lease or as an agreement for 
one. It is a question which it [often] becomes 
practically necessary to solve, and a few horn’s 
cannot be better employed than in perusing 
the chief cases that have been decided on the 
subject. They are Dunk v. Hunter, 5 B. & A. 

322 ; Pinero v. Judson, 6 Bing. 206 ; Stanniforth 
v. Fox, 7 Bing. 590 ; Due <1. Pearson v. Hies, 8 
Bing. 178 ; War man v. Faithful, 5 B. & Ad. 

1047 ; Ilayward v. llaswell, 6 A. & E. 265 ; 
Chapman v. Towner, 6 M. & W. 100; Dawson 
v. Eiclee, 7 A. & E. 451. [See also Chapnum v. 

Bluck, 4 Bing. N. C. 187 ; and Jones v. Deynolds, 

1 Q.B. 506. In the latter of these cases several 
letters had passed between the plaintiff and the 
defendant as to the letting of some iron ores and 
lands belonging to the plaintiff. Some expressions 
were used in the plaintiff’s letters which seemed 
to refer to his having actually leased the iron 
ores ; but it appeared, upon the correspondence, 
that the term was not to commence until a future 
period, and that the proportions in which the 
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iron ores were to be worked were to be ascertained 
by a third person. It was held that no tenancy 
had been created. Mr. Justice Wightman said : 
“I agree that if an instrument be in other re- 
spects a present demise a stipulation in it for a 
future lease will not reduce it to a mere agree- 
ment. Lawrence, J., so puts it in Morgan d. 
Dowding v. Bissell, 3 Taunt. 65, 68 ; and he 
said, in that case, at Nisi Prius (3 Taunt. 67), 

‘ where there is an instrument by which it appears 
that one party is to give possession and the other 
take it, that is a lease, unless it can be collected 
from the instrument itself that it is an agreement 
only for a lease to be afterwards made.’ Here 
no present demise appears ; the term is to liegin 
from the ensuing 24th of June; and before an 
actual demise, there were matters to be ascer- 
tained, without which the terms of holding would 
not be perfectly complete.” See also Eagleton v. 
Gutteruige, 11 M. & W. 465; Gore v. Lloyd, 
12 M. & W. 463 ; and Doe d. Wood v. Clarke, 
7 Q. B. 211. In the last of these cases a pro- 
posal in writing for the letting of some farms 
mentioned the rent, the length of the term, and 
some other particulars of the proposed tenancy, 
but not the period at which the tenancy was to 
begin. At the foot of the proposal the following 
words were written, and were signed by the party 
intending to take the premises and by the agent 
of the intended landlord. “June 3rd, 1835. 
Agreed to the above rent, provided the house, 
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cottage, and buildings are put into good tenant- 
able repair, on a plan to be mutually determined 
upon and finally settled within one month from 
the above date.” It was held upon these facts 
that there was no present demise, since the terms 
were to take effect only on the performance of a 
condition, and it was not ascertained when the 
tenancy was to commence. Strong circumstances 
of inconvenience which appear on the instrument 
if it lx; construed as a lease, are held to indicate 
the intention of the parties that it should operate 
as an agreement only. See the judgment in Doe. 
d. Morgan v. Powell, 7 M. & Gr. 95)0. Since the 
passing of the 8 & 9 Viet. c. 106, the question 
whether an instrument operates as an actual 
demise, or merely as an agreement to demise, has 
occurred, and will occur, less often in practice. 
For, as we have seen, that act prevents any 
writing not under seal from operating as a lease 
where by law a writing is necessary to constitute 
a lease. It is, however, necessary to refer to the 
principle of the cases just cited in order to ascer- 
tain whether any given instrument is rendered 
void by this act or not ; since mere agreements 
for a lease are not affected by it : and the ques- 
tion may still arise in cases in which, although 
the common law power of demising by parol still 
exists, the parties have unnecessarily entered into 
an agreement in writidg. The rules laid down 
above are also occasionally applicable to the con- 
struction of badly framed deeds, the operation of 
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which as (demises or as agreements to demise is 
doubtful. For although the last mentioned sta- 
tute prevents, in the cases to which it extends, 
instruments which are not deeds from operating 
as demises, it obviously does not make any deed 
take effect as a demise when it is not properly 
framed for that purpose. The leaning of the 
Courts will probably now be to construe writings 
not under seal, which cannot by reason of this 
statute operate as leases, as agreements, in order 
to carry out the intention of the parties. See tho 
judgment of Erie, C.J., in Tvley v. Mollett, 16 C. 
B. N. S. 298, and ante, p. 26.] 

* The reason I have cited so many of these cases 
is that, without perusing a good many of them, 
it is quite impossible to become at all familiar 
with the spirit in which the Courts are in the 
habit of looking at instruments of this sort, and 
with the somewhat minute differences on which 
these questions occasionally turn. There are 
some considerations which render it important to 
determine whether an instrument operates as a 
lease or an agreement for one. In the first place, 
Stamp*, the stamp imposed on the two instruments is 
not [necessarily] the same. (5) In the second 

(5) This distinction has ceased not likely to occur in practice, 
to be of any practical import- A document may require a 
anoe; for by the 23 Viet. o. 15, stamp both as an agreement 
agreements for leases for any and as a lease. Lovelock v. 
term not exceeding seven years *Franklyn> 8 Q. B. 371. The 
are liable to the same stamps stamps upon leases at a yearly 
as leases; and agreements for rent, and upon leases for any 
a lease for a longer time are period less than a year, are 
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place, the instrument, if it be construed as a 
lease, passes an estate in the land to the lessee, 
and enables the lessor to distrain for the rent 
reserved ; whereas, construed as an agreement, it 
passes no estate at law, nor can the intended 
lessor distrain, unless indeed the intended lessee, 
after his entry upon the land, pay rent according 
to the terms of the agreement. If ho do, he 
becomes at law a yearly tenant on those terms, 
so far as they are consistent with that sort of 
tenancy ; and then he is at law entitled to a 
notice to quit. In equity, indeed, lie always has 
a right to a specific performance of his agreement 
by the execution of a lease for the term agreed 
oil You will find these points illustrated by 
Eegnart v. Porter, 7 Bing. 451, and Mann v. 
Lovejoy, R. &. M. 355. [See also Biseley v. llyle, 

11 M. & W. 16, and Doe d. Thomson v. Amy, 

12 A. & E. 476. In the latter of these cases an 
agreement made between the plaintiff and the 
defendant stipulated that the plaintiff would 
grant a lease of a farm to the defendant for a 
term of years, and the lease was to contain a 
covenant, among others, not to take successive 
crops of com, and a condition of re-entry upon 
the non-performance of any of the covenants. 
The defendant entered into possession at the time 

regulated by the 13 & 14 Viet, at a yearly rent for terms ex- 
e. 97, and the 17 ft 18 Viet, eeeding thirty-five yean. The 
c. 83, s. 23. See also the stamp on ordinary agreements 
schedule to the last mentioned is now 2*. fid. 13 A 14 Viet, 
net toe the stamps upon leases c. 97. 
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fixed by the agreement for the commencement of 
the term, and continued to hold and pay rent 
until the action was brought ; but no further 
lease was ever executed. It was held that the 
defendant had become tenant from year to year, 
subject to the condition above mentioned. Mr. 
Justice Patteson, in delivering judgment, said, 
“ It is said that a covenant respecting the rotation 
of crops cannot bo engrafted on a yearly tenancy, 
but I see no reason why it should not. The tenant 
in possession, under such circumstances, is bound 
to cultivate the land as if he were going to con- 
tinue in possession as long as the lease itself 
would have lasted. It is argued that the tenancy 
arises by operation of law upon the payment of 
rent, and that the law implies no particular mode 
of cropping, nor any condition of re-entry. But 
the terms upon which the tenant holds are, in 
truth, a conclusion of law from the facts of the 
case ;uid the terms of the articles of agreement, and 
I see no reason why a condition of re-entry should 
not be as applicable to this tenancy as the other 
terms expressed in the articles.” See also Daniel 
v. Grade, 6 Q. B. 145 ; Watson v. Waud, 8 Exch. 
335 ; Bennett v. Ireland, E. B. & E. 326 ; and 
Thomas v. Packer, 1 H. & N. 669.] There is 
another singular distinction between a lease and 
an agreement* for one, which arises upon the con- 
struction of the Statute of Frauds. A lease, as 
we have seen, inay be by mere words, if the term 
do not exceed three years ; but if it do exceed 
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three years, lien it must [under the Statute of 
Frauds] be in writing, signed by the lessor or his 
agent, and that agent must himself be authorised 
by writing to do so. (6) Now an agreement 
for a lease is governed by a different section of 
the statute, the fourth section, which enacts 
“ that no action shall be brought to charge any 
person upon any contract or sale of lands, tene- 
ments, or hereditaments, or any interest in or 
concerning them, unless the agreement, or some 
memorandum or note thereof, shall be in writing, 
signed by the party to be charged, or some other 
person thereunto by him lawfully authorised.” 
[See Bailey v. Fitzmaxm.ee, 8 E. & B. Gfi4 ; 
Bailey v. Sweeting, 9 C. B. 843 ; and Fowler v. 
Rowland; 7 H. & N. 103.] Now you w T ill observe 
upon the one hand that this enactment is, in one 
respect, less stringent than that of the first sec- 
tion, since the memorandum it requires may lie 
signed either by the principal or by an agent, who 
need not, like an agent who signs a lease for 
more than three years, be authorised by writing. 
On the other hand, the enactment of the fourth 
section is more stringent than that of the first, 
for there are certain leases which, as we have 
seen, are excepted out of the provisions of that 
section, and may, therefore, be made by mere 
paroL But there is no corresponding exception 

in the case of agreements, and therefore, though a 

* 

(6) We have already seen tinder the 8 & 9 Viet c. 106, be 
♦W. these leasee must now, by deed. Ante , p. 70. 
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Agree* 
monte for 
Lease can- 
nak be by 
Parol only. 


lease for a year may be made by mere words, yet 
an agreement for such a lease cannot. On this 
distinction tamed the case of Edge v. Strkfford , 
1 Tyrwh. 295 [S. C. 1 Cr. & J. 391.] In that 
case the defendant had agreed by parol to take 
the plaintiffs lodgings for two years, and the 
action was brought against him for' refusing to 
perform his contract. The Court held that the 
action would not lie, as the fourth section of the 
Statute of Frauds was imperative that such an 
agreement should be reduced to writing. Indeed, 
the Court in their judgment, which was delivered 
by the late Sir John Bayley, and is an excessively 
elaborate and instructive one, went still further, and 
held that, even if the words used had been suffi- 
cient to create a demise, still the action could not 
have l)cen successfully maintained, inasmuch as, by 
the lease, an interesse termini only would have been 
created, which, as I explained in the first Lecture, 
would not have been perfected into a term be- 
fore entry [ante, p. 13,] and that the agreement to 
enter would have been invalid for want of a writing 
— which certainly is going extremely far. And I 
will freely confess that had the case of Strafford 
v. Edge never existed, I should have thought it at 
least questionable upon the principles laid down 
in the judgment of the Court of Queen’s Bench 
in Lord Bolton v. Tomlin, 5 A. & K 856, whether, 
if there were a valid parol demise, all terms con- 
tained in that demise must not be binding ; at all 
events, if they were such as had a fair reference 
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to the demise, and were calculated to render it 
operative. However, the concluding words of 
the judgment of the Court of Exchequer in 
Strafford v.^Edge are, “ The effect of the Statute 
of Frauds, so far as it applies to parol leases not 
exceeding three years from the making, is this, 
that the leases arc valid, and that, whatever 
remedy can be Ixad upon them in tlxeir character 
of leases, may be resorted to, but that they do not 
confer the light to sue the lessee for damages for 
not taking possession.” The entire judgment in 
Strafford v. Edge is very well worth your perusal, 
and in addition to it you may refer to Mechelen 
v. Wallace, 7 A. & E. 49 [and Vaughan v. Han- 
cock, 3 C. B. 766.] 

Having said thus much on the four incidents 
which are inseparable from the very being of a 
lease, and which exist in eveiy lease, namely, that 
there should Ihj a lessor capable of demising, a 
lessee capable of holding the estate demised, a 
subject-matter capable of being demised, and apt 
and sufficient words of demise, we next arrive at. 
those stipuhxtions which, although not inherent to 
the very nature of a lease in such a manner that 
their absence would prevent the creation of any 
lease at all, are, nevertheless, the usual and proper 
incidents and concomitants of one. 

Now, the best way of treating these is, to con- ihw* 
eider how they appear, and in what manner they or Lum 
Operate, in a lease by deed, that being, generally 
speaking, the most formal and carefully drawn 
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sort of lease,— observing, as we go on, any differ- 
ence which would arise out of the circumstance 
of the lease being by writing not under seal, or 
by bare parol. 

Now the formal parts of which a lease by deed 
almost invariably is made up, are — 

1st. The Premises. 

2ndly. The Habendum. 

3rdly. The Reddendum. 

4thly. The Covenants. 

5thly. Any Exception, Proviso , or Condition, 
by which the contract is qualified. 

Now, with regard to the premises, under which 
word is comprised all that part of the lease which 
precedes the habendum, their office is to contain 
the recitals, if there be any, to name the lessor 
and the lessee, to set forth the consideration and 
to specify the subject-matter of demise. That a 
lessor, a lessee, and a subject-matter of demise, 
are essential to the existence of every lease, we 
have already seen. [The premises also contain the 
. date of the lease and the names and descriptions 
of the parties. The naming of the parties at the 
commencement of the deed is not only useful in 
order to make the contract clear, but it is im- 
portant, since the rights of action on it will be 
affected, if any person for whose benefit the deed 
is intended is not made a party. For it is a rule 
of law that when a deed is inter partes, that is to 
say, is expressed to be between certain named 
persons (as, for instance, between A. pf the first 
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part, B. of the second part, and C. of the third 
part), no one who is not a party can sue on it, 
even although it may contain an express cove- 
nant with him, or the contract may appear other- 
wise to have been made for his advantage. See 
2 Inst. 673; 2 Roll. Ab. Faits (F. 1); Berkeley 
v. Hardy , 5 B. & C. 355 ; and the judgment in 
Bushell v. Beavan , 1 Bing. N. C. 120. (7)] 

With regard to recitals the reason for inserting The red- 
them is usually to prevent the parties to the lease 
from afterwards denying the matters recited, for a 
lease by deed operates like any other deed as an 
estoppel, and prevents the parties to it from after- 
wards disputing facts recited in it. [The cases 
and authorities as to estoppel by recital are nu- 
merous, and the following may be usefully referred 
to : Salter v. Kidley, 1 Show. 58 ; Com. Dig. Estop- 
pel (A. 2) ; the notes to the Duchess of Kingston's 
Case, 2 Smith’s L. C. 656 (5th Edition) ; Lainson 
v. T remare, 1 A. & E. 792 ; Bowman v. Taylor, 2 Rdoppeiby 
A. & E. 278 ; Carpenter v. J Bailer, 8 M. & W. rwatal ' 
209 ; Beckett v. Bradley, 7 M. & G. 994 ; Pargeter 
v. Harris, 7 Q. B. 708 ; Pilbrow v. Pilbrow's At- 

(7) This rule, however, is be taken, although the taker 
qualified by the 5th section of thereof be not named a party 
the 8 & 9 Viet. c. 106, which to the same indenture.” The 
enacts that ** under an inden* date of the lease is also fre- 
ture, executed after the 1st of quently important, and care 
October, 1845, an immediate should be taken in practice 
estate or interest in any tone- to see that it is correct with 
xnents or hereditaments and reference to any portions of the 
the benefit of a condition or lease which may refer to it, 
covenant respecting any tone- as, for instance, the habendum • ^ 
meats or hereditaments may See poet, p. 106. 
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mospheric Railway Company , 5 C. B. 440 ; 
Young v. Raincock , 7 C. B. 310 ; Wiles v. Wood- 
ward, 5 Exch. 557 ; Hills v. Laming, 9 Exch. 
256 and The South Coast Railway Company v. 
Warton, 6 H. & N. 520. 

The estoppel by recitals or other statements in 
a deed, does not extend beyond actions or pro- 
ceedings on the deed itself ; that is to say, it is 
only in proceedings founded on the deed contain- 
ing the recitals that they are conclusive evidence 
of the facts stated in them ; in other collateral 
proceedings the recitals are evidence against the 
party who executed the deed, like any other 
admission, but they may be explained or contra- 
dicted. The limitations upon the general rule 
that parties are estopped by statements in deeds 
executed by them, were very clearly stated by 
Baron Parke, in delivering the judgment of the 
Court in Carpenter v. Buller, in the following 
terms : — “ If a distinct statement of a particular 
fact is made in the recital of a bond, or other 
instrument under seal, and a contract is made 
with reference to that recital, it is unquestionably 
true, that, as between the parties to that instru- 
ment, and in an action upon it, it is not compe- 
tent for the party bound to deny the recital, not- 
withstanding what Lord Coke says on the matter 
of recital in Co. Litt. 352, b ; and a recital in 
instruments not under seal may be such as to be 
conclusive to the same extent A strong instance 
as to a recital in a deed is found in the case of 
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Lainson v. Tremere, where, in a bond .to secure, 
the payment of rent under a lease stated, it was 
recited that the lease was at a rent of £170, and 
the defendant was estopped from pleading that it 
was £140 only, and that such amount had been 
paid. So, where other particular facts are men- 
tioned in a condition to a bond, as that the obligor 
and his wife should appear, the obligor cannot 
plead that he appeared himself, and deny that he 
is married, in an action on the bond. 1 Roll. Ab. 
873, c. 25. All the instances given in Com. Dig. 
Estoppel (A. 2), under the head of ‘ Estoppel by 
matter of writing ’ (except one which relates to a 
release), are cases of estoppel in actions on the 
instrument in which the admissions are contained. 
By his contract in the instrument itself, a party is 
assuredly bound, and must fulfil it. But there is 
no authority to show that a party to the instru- 
ment would be estopped, in an action by the 
other party not founded on the deed, and wholly 
collateral to it, to dispute the facts so admitted, 
though the recitals would certainly be evidence; 
for instance, in another suit, though between the 
same parties, where a question should arise, 
whether the plaintiff held at a rent of £1 70 in the 
one case, or was married in the other case, it 
could not be held that the recitals in the bond 
were conclusive evidence of these facts. Still less 
would matter alleged in the instrument, wholly 
immaterial to the contract therein contained ; as, 
for instance, suppose an indenture or bond to con- 
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tain an unnecessary description of one of the 
parties as assignee of a bankrupt, overseer of the 
poor, or as filling any other character, it could not 
be contended that such statement would be con- 
clusive on the other party, in any other proceeding 
between them,” I will also refer you to Pilbrow 
v. Pilbrow' s Atmospheric Railway Company , 5 
C. B, 440, where a company was described, 
in a deed made between it and the plaintiff, as 
being registered and incorporated in pursuance 
of the Joint Stock Companies Registration Act ; 
a description not immaterial to the contract; 
and it was held in an action on the deed, 
that the company was estopped from denying 
its registration and incoiporation. It must 
t>e reoollected, however, that all the ‘parties to a 
deed are not necessarily estopped by every recital 
in it. It is only where a recital is intended to be 
a statement which they have all agreed to admit 
as true, that it lias the force of an estoppel with 
respect to all of them. Where it is intended to 
be the statement of one party only, the estoppel 
is confined to that party ; and the intention of 
the parties in this respect is to be gathered 
from the instrument itself. See the judgment in 
Stroughill v. Buck, 14 Q. B. 787 ; a case which 
clearly illustrates this rule, and the facts of which 
were as follows An indenture had been made 
between the defendant and the plaintiff, which 
recited that the defendant had advanced money 
to a third person on the security of some deeds, ' 
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that this money was still owing, and that the 
defendant was interested in the deeds to the 
extent of the advance. It also recited that it had 
been agreed that the plaintiff should make fur- 
ther advances to this third person, and that the 
defendant should assign the deeds and his interest 
therein to the plaintiff as a security ; and it con- 
tained a covenant by the defendant that the 
money advanced by him was still due. In an 
action on this indenture the plaintiff assigned as 
a breach that the money advanced by the defen- 
dant was not due at the time of the making of 
the covenant. It was objected on the part of the 
defendant that the plaintiff was estopped by the 
recitals in the deed from alleging this fact. But 
the Court held, that the recital as to the advance 
of the money must be taken to be the language of 
the' defendant only, and consequently that the 
plaintiff was not bound by it. I must also tell 
you that in Browning v. Boston , 1 Plowd. 134, 
it is said in the argument that “the words in 
an indenture are the words of both parties, and 
although they are spoken as the words of one 
party only, yet they are not his words alone, for 
there is the assent of the other party to each 
other’s words ; and therefore when they are, 
written they shall be taken in such manner as 
the intent of the parties may be supposed to be. 
And they shall not be taken most strongly 
against one and beneficially for another, as the 
words of a deed poll shall, for there the words 



The con- 
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The receipt. 


shall be taken most strongly against the grantor, 
and most available to the grantee. But it is 
not so i.n a deed indented, because the law 
makes each party privy to the speech of the 
other : and therefore we ought not to make 
such construction of words in an indenture as 
in a deed poll. But if an indenture contains 
matter of substance, the law trill make such 
reference thereof as is most fit and reasonable, and 
will say that the words are spoken by him who 
could most properly speak them .” Sec also the 
arguments in Russel v. Gulwcl, Cro. Eliz. 657 ; 
Scovell and Card's Case, 1 Leon. 317 ; and the 
authorities there cited. (8)] 

With regard to the consideration, that is 
usually in a lease expressed to be the rent there- 
after reserved, the covenants by the lessee, and 
the fine, if there be one. Where a fine is paid at 
the time of making the lease the lessor usually 
acknowledges the receipt of it in this part of the 
instrument, and this sort of receipt being by deed, 
operates as an estoppel, and is so conclusive that 


(8) It may l>e convenient to 
mention here that the estoppol 
between landlord and tenant 
which prevents the latter from 
disputing the landlord's title 
ceases on the expiration of the 
lease ; subject, however, to the 
qualification that if the tenant 
came into possession under the 
landlord, he must restore the 
possession before he can dis- 
pute the title ; see Co. Litt. 


47 b ; Bayley v. Bradley , 5 C. 
13. 396 ; the observations of the 
Lord Chief Justice Wilde, ib. 
400 ; and Duke v. Ashby , 7 H. 
& N. 600. And a tenant may 
show that his landlord’s title 
has determined. This he may 
do in many ways, amongst 
others by showing an eviction; 
Delaney v. Fox, 2 C. B. N. S. 
768. 
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it is incapable of being afterwards denied or con- 
tradicted by evidence. [See Baker v. Dewey, 
1 B. & C. 704 ; JRowntree v. Jacob, 2 Taunt 141 ; 
and Baker y. Heard, 5 Exch. 959. The receipt 
which is usually indorsed on the back of a deed 
not being under seal, does not create an estoppel ; 
but, like any other receipt not under seal, admits 
of being explained or contradicted. Straton v. 
Rastall, 2 T. R. 366 ; Lampon v. Corice, 5 B. & 
A. 606 ; Graves v. Key, 3 B. & Ad. 313. In 
Lampon v. Corke it was held, that a release con- 
tained in a deed did not amount to an estoppel, 
this portion of the deed being ambiguous when 
compared with the statements on the same 
subject in the recitals.] 

The habendum is that part of the lease which 
begins with the words “ to have and to hold; ” its 
office is to specify the quantity and quality of the 
lessee’s estate ; (9) for instance, thus : — “ To have 
and to hold the said messuages and premises with 
the appurtenances hereinbefore mentioned and 
intended to be hereby demised, unto the said A. B., 
his executors, administrators, and assigns, from the 
ls£ day of January now last past, for, and during , 
* and unto the full end and term of, twenty-one years 
thence next ensuing, and fully to be complete and 
ended." It is often said by our text-writers that 
the habendum in a deed may limit and ascertain 

(9) See the judgment in Doe to limit, explain, or qualify the 
d. Timmis y. Steele, 4 Q. B. 667 ; words in the premises, provided 
where it is said that the pro- it be not contradictory or rea- 
per office of the habendum is pugnant to them. 
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the extent of general words used in the premises, 
but cannot contradict or destroy them ; thus, for 
instance, if in the premises A. were to demise to 
B. for ninety-nine years habendum to him for 
twenty-one years, the habendum would be void, 
and the lessee would take for ninety-nine years ; 
(see Plowden, 153), but, if, in the premises, A. 
demised generally to B. without naming the 
number of years, and then came an habendum 
for ninety-nine years, this habendum would be 
operative since it would only explain, not con- 
tradict, the words used in the premises (see 1 
Inst 183 a). (10) 

Penod at Iu construing the habendum of a lease difti- 
Cl, lti es sometimes arise as to the precise period 
at which the form is to begin or end, and the 
precise duration of the estate limited. With 
regard to the former it used to be held that 
different constructions were to be put on demises 
fiom the. date of the. lease, and from the day of the. 
date — that a lease from the date included the day 
of the date, but that a lease from the day of the 
date, excluded it. Hatter v. Ash, 1 Lord Raym. 
84. However, in Pugh v. Duke of Leeds, Cowp. 


(10) Co. Litt. 299 a. The 
habendum marks the duration 
of the tenant’s interest, and its 
operation as a grant is only 
prospective ; Wyburd v. Tuck , 
1 B. & P. 464. Therefore where 
a tenant had entered before the 
execution of the lease, and had 
pulled down buildings, it was 
held that ho was not liable 


for thoso acts on the covenant 
to repair contained in the sub- 
sequently executed lease, al- 
though the habendum referred 
to a period anterior to the acts 
complained of^ Shaw v. Kay , 
1 Exch. 412; see also Doe di 
Darlington v. Ulph, 13 Q. B. 
204, 
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714, which is the chief case on this subject, it Was 
decided, after full consideration, that the word 
from may be either inclusive or exclusive, accord- 
ing to the subject-matter, and that the Court will 
in each case put that sense upon it which will 
best effectuate what appears to have been the 
intention of the parties. And, therefore, in that 
case, a lease to commence from the day of the date. 
having been made by the donee of a power, which 
power was to grant leases in possession but not in 
reversion, it was held to include the day of the 
date and to begin immediately, for the Court 
thought that the lessor must have intended such 
a lease as he had power to grant, and he had no 
power to grant a lease to commence in futuro. 
[The word “ from ” may be either exclusive or 
inclusive, according to the intention of the par- 
ties. It is now usually construed to be exclusive. 
See the judgment in Wilkinson v. Gaston, .9 
Q. B. 137.] 

The judgment of Lord Mansfield in Pugh v. 
Duke of Leeds is exceedingly well worth your 
perusal, and you may read it in connection with 
the later case of Ac/eland v. Lntley, 9 A. & E. 879, 
•in which the Court of Queen’s Bench declared the 


general rule with regard to the duration of leases 
for years, to be, that generally speaking; they last 
during the whole anniversary of the day from which 
they are granted; since, otherwise, the day on which 
the last quarter’s rent is usually made payable 
would be subsequent to the expiration of the lease. 


Duration of 
Term* 
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It must also be observed, while we are upon this 
part of the subject, that a lease may be so worded 
as to run from one date in point of computation , 
and from another in point of interest. For in- 
stance, I may make a lease to hold for ten years 
from the first of January last, and it will begin 
in interest from the day of making, but in compu- 
tation from last January ; or I may even make a 
lease for ten years from the date, but not to 
commence till the expiration of a lease for five 
years now existing in the premises, and it will 
begin in computation from the date, but in interest 
from the expiration of the outstanding lease. See 
Enys v. Donnythorne, 2 Burr. 111)0. [It is im- 
portant, in practice, to take care that any refer- 
ence in the habendum to the date of the lease is 
correct Where, as is frequently the case, the 
day upon which the lease is executed is different 
from that on which it is dated, a mistake in tliis 
respect may lead to considerable difficulty. For 
although it is true that deeds take effect from the 
time at which they are delivered, not from the 
day on which they are dated, yet if a reference is 
made in the lease to the day of the date — for 
instance, if the term is expressed to commence 
from the day of the date — its duration will be 
measured-from that day, and not from the time at 
which the deed was actually executed. See Shep. 
Touchst. 108 ; Hatter v. Ash , 1 Lord Baym. 84 ; 
Doe d. Cox v. Day, 10 East, 427; Styles 
Wardle, 4 B. & C. 908 ; Steele v. Mart, ib. 272 ; 
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Cooper v. Robinson, 10 M. & W. 694 ; Doe d. 
Darlington v. Ulph, 13 Q. B. 204 ; and Bird v. 
Baker, 1 E. & E. 12. If, however, the deed has no 
date, or an impossible date, as, for instance, the 
30th February, and reference is made in it to the 
date, this word will be . construed to refer to the 
delivery. See Styles v. Wardle. And where a 
lease was dated on the 25th of March, 1783, and 
the premises were demised for thirty-five years 
from the 25th March “ now last past,” but it 
appeared that the deed had not in fact been 
executed until after the 25th of March, 1783, it 
was held that the term did not begin from the 
25th of March preceding the date of the deed, 
but from the 25tli of March, 1783. Steele v. Mart, 
which I have just cited. This decision is con- 
sistent with the rule laid down in Clayton's Case, 
5 Rep. 1, that if the expression used in the lease is 
that the term is to commence “ from henceforth,” 
it shall be computed from the time of the deli- 
very, not from the actual date. See also Bac. 
Ab. Leases (E.) ; and as to the reference generally 
of the covenants to the date, or to the term granted 
by the lease, see Jervis v. Tomkimon, 1 H. & N. 
195, and Gale v. Bates , 3 H. & C. 84.] 

With regard to the duration of the term, it may 
be either for a number of years absolutely, or for 
a number of years determinable upon some con - 
tingency, such, for instance, as the expiration of a 
life or lives. In these cases care must be taken 

4 

to avoid any mistake in using the particles and 
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and or, for a lease for ninety-nine years, if 
A. and B. so long live, is determinable by 
the death either of A. or B. ; but a lease if A. 
or B. so long live, lasts till the death of the 
survivor of them. Lord Vaux's Case, Cro. 
Eliz. 269. (11) Sometimes the lease is for a cer- 
Option to tain number of years, but determinable sooner, at 
at Bad of a the election of the parties or one of them ; and, 
Period. of course, if it be specified which is to have the 
option, no difficulty on the subject can arise. 
Where that is not specified, but a lease is granted, 
say for seven, fourteen, or twenty-one years, with- 
out stating which party is to have the option of 
determining it, it was once thought that either 
party would have a right to put an end to it at 
the periods specified. See Goodriglit v. Richard - 
Who may son , 3 T. R. 462. But it has since been held, 

exercise it* 

both at law and in equity, that the lessee only has 
the option, Dann v. Spurrier, 3 B. & P. 399 ; 
Price v. Dyer, 17 Yes. 356 ; Doev. Dixon, 9 East, 
15, in which Lord Ellcnborough states that these 
decisions proceed upon the general principle that 
where the words of a grant are doubtful, they 
must be construed most strongly in favour of the 
grantee. [Where, as is usually the case, the lease 
specifies that the option may be exercised by 
either the lessor or the lessee, either of them may 

(11) For the word “or” in context to give it a different 
its ordinary and proper sense meaning. Bee the judgments 
is a disjunctive particle, and in Elliott v* Turner, 2 C. B. 
ought to he so oonstrued un- 461 ; and Mortimer v. Bartley, 
less there he something in the 6 Exch. 60. 
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of course determine the lease. See Goodnght d. 
Nicholls v. Mark, 4 M. & S. 30 ; and Bird v. Baker. 
1 E, <fc E. 12. Where the lease is determinable at 
a certain time, “ if the parties shall so think fit,” 
it is determinable only by the consent of both. 
Fowell v. Franter, 3 H. & C. 458.] 

I will resume this subject in the next Lecture. 
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We were considering, on the last evening; the 
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usual formal component parts of a lease under 
seal, namely, — • 

1st. The Premises. 

2ndly. The Habendum. 

3rdly. The Reddendum. 

4thly. The Covenants. 

5thly. Any Exceptions , Provisoes, or Con- 
ditions by which the Contract may chance to be 
qualified. 

We have already spoken of the first two of 
these five subjects, namely, the premises, and the 
habendum. We have now to dispose of the re- 
maining three in order. 

With regard to the reddendum., it is the reser- 
vation of a rent to be paid to the lessor, as a com- 
pensation for his relinquishing the thing demised 
to the lessee. This rent, which is derived from 
the Latin word redditus, signifying a return, is 
defined by Chief Baron Gilbert, in his Treatise on 
Rents, page 9, to be “an annual return made by 
the tenant either in labour, monei/, or provisions, 
in retribution for the land that passes ; ” from 
which you will observe that though a rent is 
usually reserved in money, it need not be so ; or 
even in those other things mentioned by Gilbert, 
but which are only given by him as examples. 
It may, as is said by Lord Coke (1 Inst. 142 a), 
consist of spurs, horses, or other things of that 
nature ; or of services or manual labour, as, to 
plough a certain number of acres for the landlord 
yearly. (The services of cleaning a parish church, 
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and of ringing a church bell at certain hours, 
without any pecuniary render, are rents, for which 
a -distress may be made. • Doe d. Edney v. Ben- 
ham, 7 Q, B. 976, and see Doe d. Robinson v. 
Hinde, 2 M. & Rob. 441. So a royalty payable 
to a landlord upon the bricks which are made out 
of a brickfield, is a rent, although it is not paid 
for the renewing produce of the land, but for 
portions of the laud itself, which is gradually 
exhausted by the working. Reg. v. Westbrook , 
10 Q. B. 178. But where there is in fact no 
demise there can be no rent. Thus, where the 
owner of a factory let “ standings” in some of its 
looms for lace machines, he himself supplying the 
steam power by which they were put in motion, 
it -was held that there was no demise of the 
rooms, and that the weekly payments reserved 
could not be distrained for as rent. Hancock v. 
Austin, 14 C. B. N. S. 634.] 

Diffimnt' I may as well here mention, though you are 

B*nt. probably all fully aware of it, that there are three 
descriptions of rent known to the law, entitled, 
rent-service, rent-charge, and rent-seck. The first 
being a rent reserved upon a grant or lease of 
lands, as incidental to their tenure ; the second, a 
rent granted out of lands by the owner to some 
other person, with a clause of distress ; and the 
third, a rent without power of distress. [See 
Bac. Ab. Rent (A).] 

A rent-service, originally, might have been re- 
served upon a conveyance of land s from one man 
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to another in fee-simple, or for any less estate, 
and all quit-rents, as they are called at the 
present day, were originally rents of this de- 
scription ; but the statute of Quia Emptores [18 
Edw. I. c. 1] having, as I stated in the first Lec- 
ture [ante, p. 5], prohibited tenancies in fee-simple 
from being any longer created between subjects, 
and directed that, upon se grant of land in fee- 
simple, the grantee should hold not of the grantor, 
but of the person of whom the grantor himself 
held, it has resulted from this statute, that a rent- 
service cannot now be reserved upon a grant of 
lands from one subject to another in fee-simple ; 
since a rent-service is incidental to a tenure, and 
cannot exist where there is no tenure, and there 
is now no tenure between the grantee under such 
a conveyance and the grantor. (1) However, 
though a rent-service cannot now be reserved 
upon a grant in fee-simple, it may upon the grant 
of any less estate ; and, of course, may be so 
upon a lease, and accordingly every rent reserved 
upon a lease is a rent-service, and is accompanied 
by that which is the incident of every rent- 
service, namely, a right on the part of the lessor 

(1) See Bac. Ab. Bent (A) 1. rent were created at the pre- 
A grant in fee, reserving a sent day without a power of 
perpetual rent, with an express distress, it would, apparently, 
power of distress, would, how- be a rent-seck, and as such 
ever be good as a rent-charge, attended with the right of dio- 
SeeCo.Litt. 143 b, note(6), and tress under the 4 Geo. a. o. 
the judgment of Mr. Justice 28. See also on this subject 1 
Buller in Bradbury v. Wright, Selw. N. F. 661, note (3), (10th 
2 DougL 624. And if such a Edit.) 
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to distrain for it. [But distress is not so inse- 
parable an incident of rent-service as to be in* 
capable of postponement by contract to that 
effect. See Giles v. Spencer, 3 C. B. N. S. 
244. 

A rent-service is so called, because it has some 
corporeal service incident to it, as, at the least, 
fealty, Co. Litt. 87 b; and a rent-charge, because 
the land is charged with a distress for its pay- 
ment, Co. Litt. 143 b. A rent-seclc is redditus 
siccus, or a barren rent reserved without any 
clause of distress. A fee-farm rent is a rent re- 
served on a grant in fee. This term appears to 
relate to the perpetuity of the rent, not to its 
amount ; and it is probably only properly appli- 
cable to rents-service. See Co. Litt. 1 43 b, note (5), 
and The Governors of Christ's Hospital v. Harrild, 
2 M. & Gr. 713, note. Another meaning is attri- 
buted to the expression in Co. Litt. 143 b, and in 
the judgment and notes in Bradbury v. Wright, 
2 Dougl. 624. The right to distrain for rents- 
seck was given by the 4 Geo. II. c. 28, s, 5, by 
which it was enacted that “ from and after the 
24th day of June, 1731, all and every person or 
persons, bodies politic and corporate, shall and 
may have the like remedy by distress, and by 
impounding and selling the same, in cases of 
rents-seck, rents of assize, and chief rents, which 
have been duly answered or paid for the space of 
three years within the space of twenty years 
before the first day of this present session of Par- 
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liament, or shall be hereafter created, as in case 
of rent reserved upon lease, any law or usage to 
the contrary notwithstanding.” The three years 
mentioned in the act during which rents-seck 
existing at the time of its passing must have been 
paid, need not be consecutive. Musgrave v. 
Emmerson, 10 Q. B. 326. A fee-farm rent .may 
be distrained for, if brought within this section, 
ib., and Bradbury v. Wright , 2 Dougl. 624.] 

Now, with regard to the reddendum, or reser- 
vation of this rent, there are three things to be 
observed concerning it. 

First. It must always be of something issuing 
out of the thing demised, and differing from it in 
nature, and not part of the thing itself, for that 
would not be a reservation but an exception. Lord 
Coke shows the distinction between a reservation 
and an exception very clearly in the 1 Inst. 47 a. 
“ Note,” he says, “ a diversity between an excep- 
tion, which is ever of part of the thing granted, 
and a reservation which is always of a thing not 
in esse, but newly created or reserved out of the 
land or tenement demised.” In the case of Doe 
d. Douglas v. Lock, 2 A & E. 705, the whole law 
on this subject is collected, and you will find it 
elaborately explained in the judgment of the 
Court, at p. 743, and the following pages. [A 
reservation, therefore, to the owner of the land of 
its vesture or herbage would not be good. Co. 
Litb 142 a. See also Wickham v. Hawker, 7 
M. & W. 63 ; The Durham and Sunderland 
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Railway Co. v. Walker , 2 Q. B. 940 ; and Pan- 
nell v. Mill, 3 C. B. 625.] . 

Secondly. The rent must be reserved out of 
something to which the lessor may have recourse 
to distrain ; thus a rent cannot issue out of a 
right of common, or out of another rent, or in fact 
out of any incorporeal hereditament. It is very 
true that, as a contract, such a reservation may 
bind the lessee ; thus, if I were to demise a right 
of common to A. B., yielding and paying £50 a 
year to me, this £50 a year would not be a rent, 
because a rent cannot issue out of a right of 
common; but it would nevertheless be a sum 
due to me by A. B. by virtue of his contract, and 
for which, if unpaid, I might maintain an action 
of debt against him. See Jewel's Case, 5 Co. 3. 
[See also Co. Litt. 47 a. ; Bac. Ab. Rent (B) ; 
Vin. Ab. Reservation (B). Incorporeal heredita- 
ments are usually capable of being demised, 
but a rent, properly speaking, cannot, as we 
have seen, issue out of them ; nor can a rent 
issue out of goods. See the 3rd Resolution 
in Spencer’s Case, 5 Rep. 17; Newman v. An- 
derton, 2 N. R. 224 ; and Salmon v. Matthews , 
8 M. & W. 827. It is a general rule that 
when a rent is nominally reserved out of two 
things, one of which is capable of supporting a 
rent, and the other not, it will be taken to issue 
wholly out of the former. See the cases last 
cited ; Vin. Ab. Reservation (0) ; Doubitofte v. 
Curteene, Cro. Jac. 452 ; Emott v. Cole, Cro. 
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Elia. 255 ; and Farewell v. Dickenson, 6 B. Sc 0. 

251. But although the rent issues in these cases 
out of the corporeal hereditament only, in point 
of remedy, it is considered to issue out of tioth in 
point of render ; so that where it is not appor- 
tioned between the two subjects of demise, but is 
reserved generally, and the contract under which 
it is reserved, not being under seal, cannot operate 
as a demise of the incorporeal hereditament, no 
rent at all is recoverable. See the argument in 
the Dean of Windsor v. Gover, 2 Saund. 303 ; 
Gardiner v. Williamson, 2 B. & Ad. 336 ; Bird 
v. Higginson, 2 A. & E. 696 ; S. C. 6 A. & E. 

824 ; and Meggison v. Lady Glamis, 7 Exch. 

685. Upon the same principle, where premises 
are demised at an entire rent, and a portion of 
them cannot be legally let, the whole demise is 
void. See Doe d. Griffiths v. Lloyd, 3 Esp. 78.] 

However, though the general rule is, as I have 
stated it, that a rent cannot issue out of an incor- 
poreal hereditament, yet there are one or two Exception* 
exceptions to this rule, of which it will be proper " 
to take notice. 

In the first place, it is laid down in Bac. Ab. 

Rent (B), where the authorities upon the subject 
are collected, that though a reversion or remainder 
is an incorporeal hereditament, so that it can only 
pass by grant, yet a rent reserved upon a lease of 
it is good, for although the lessor cannot distrain 
during the continuance of the particular estate in 
a third party, yet there is a possibility of his 
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doing so on the determination of that particular 
estate. Again, though tithes are incorporeal here- 
ditaments, and therefore at common law no rent 
could have been reserved out of them, yet stat. 5 
Geo. III. c. 17, [directed] that leases by eccle- 
siastical persons of tithes for three lives, or 
twenty-one years, [should] be as good as if of 
land, and that an action of debt [should] lie for 
the rent reserved. And it may admit of question, 
whether the same effect [was] not produced on 
tithes in the hands of lay impropriators, by the 
construction of stat. 32 Hen. VIII. c. 7, s. 7, 
which put them on the same footing as lands 
in many respects, and in particular with regard 
to the remedies for their recovery. [Since the 
Tithe Commutation Acts, leases of tithes cannot 
occur however. (2)] 

Lastly, the Queen, if she think proper, may 
reserve a rent, properly so called, out of an incor- 
poreal hereditament, the reason for which is, that 
she may, by virtue of her prerogative, distrain on 


(2) See the 6 & 7 Wm. 4, c. 
71, which has been 'amended 
and extended by- numerous 
later aots. It was provided by 
a. 88 of this statute, that it 
should be lawful for any lessee 
being in the occupation of 
tithes commuted under the 
act, to surrender his lease so 
far as related to the tithes^ 
subject to any compensation to 
the tenant for the loss of the 
tithes, and to the landlord for 
the non-fulfilment of any con- 


ditions contained in the lease, 
and to such a deduction from 
the rent payable in respect of 
any other hereditaments in- 
cluded in the lease, as might 
be fixed by the tithe commis- 
sioners. It has been held that 
a lessee of tithes who does not 
avail himself of this section, is 
still liable upon his covenant to 
pay rent, although the tithes 
have been commuted for a rent- 
charge under these acts. Tasker 
v. BitUman , 3 Exch. 351. 
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all her tenants’ lands wherever situated ; whereas 
a subject can only distrain upon the land demised. 

[Co. Litt 47 a; Bac. Ab. Rent (B) ; and see os to 
the distinctions which exist between the grants of 
the Crown and those of subjects, Knight's Case, 5 
Rep. 54.] 

The third point to be observed with regard to 
the reddendum, is that the rent must be reserved 
to the lessor himself, not to a third party. The 
reason of this is, that the rent is looked on os a 
compensation for the land, and therefore ought to 
be reserved to the person who would have had Rent mn»t 
the land if it had not been demised ; and accord- to'Lewor. 
ingly it is laid down by Littleton, s. 346, “ That 
no rent-service can be reserved upon any feoff- 
ment, gift, or lease, to any person but the feoffor, 
donor, or lessor, or their heirs, and in no manner 
to a stranger.” Thus in Oates v. Frith, Hob. 130, 
where a man made a lease for years of land, to 
begin after his own death, rendering rent to his 
son, the rent was held to be improperly reserved, 
although it turned out that his son was heir, and 
would have been entitled to the rent had it been 
reserved in proper form, namely, to the heirs of the 
lessor. [The lease in this case appears to have been 
made by the father and the son, and the term was 
to commence after the death of the father. See 
also Doe d. Barber v. Lawrence, 4 Taunt 23 ; and 
Gilbertson v. Richards, 4 BL & N. 277. The 
words of Littleton, in s. 346, are, “that no rent 
(which is, properly said, a rent) may be reserved* 
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Ac., but only to the feoffor, or to the donor, or to 
the lessor, or to their heirs, and in no manner it 
may be reserved to any strange persoii.” It would 
seem that, where the reservation is to a stranger, 
although the payment reserved is not, properly 
speaking, a rent, and cannot be distrained for, such 
a reservation is binding as a contract Jewess 
Case, 5 Rep. 3. 

Lastly, it is requisite to a rent, properly so 
called, that the reservation should be certain. It 
is, however, enough if the amount ‘although not 
actually fixed in the reservation, is ascertainable 
by it. Co. Litt. 142 a. Lord Coke lays down 
R«nt maul this rule in the following terms : — “ It is a maxim 
in law, that no distress can be taken for any ser- 
vices that are not put into a certainty, nor can be 
reduced to any certainty ; for, id certurn est quod 
cerium, reddi potest .... And yet in some cases 
there may be a certainty in uncertainty ; as a mail 
may hold of his lord to shear all the sheep depas- 
turing within the lord’s manor, and this is certain 
enough, albeit the lord hath sometime a greater 
number, and sometime a lesser number there ; and 
yet this uncertainty, being referred to the manor 
which is certain, the lord may distrain for this 
uncertainty. Et sic de similibus” Co. Litt. 96 a. 
See also Parker v. Harris, 1 Salk. 262 ; Orby v. 
Mohun, 2 Vem. 531 ; Risely v. Ryle, 1 1 M AW. 
16 ; Daniel v. Oracle, 6 Q. B. 145 ; Reg. v. West- 
brook, 10 Q. B. 178 ; Pollitt v. Forrest, 11 Q. B. 
949. In Daniel v. Grade, a marl pit and brick 
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mine were demised, and the tenant agreed to pay 
so much a quarter for every yard of marl that he 
might get, and an additional sum of money for 
every thousand bricks that he might make. It 
was held that this reservation was sufficiently 
certain, and that the rent might be distrained 
for.] 

We come now in the fourth place to the cove- 
nants, which usually are inserted after the redden- 
dum. A covenant is the name which we give, 
when we find it contained in a deed, to that 
which, if we found it in an instrument not under 
seal, we should denominate a promise or agree- 
ment. No particular words aje necessary to con- 
stitute one. It is sufficient that they be such as 
show the intention of the party to bind himself to 
the performance of the matter stipulated. [Before 
we leave this subject I will refer you to the 
following cases, which illustrate the rule which 
has been just mentioned : — Courtney v. Taylor, 6 
M. & Gr. 851 ; Rigby v. The Great Western Rail- 
way Co. 14 M. & W. 811 ; Wood v. The Copper 
Miners Co. 7 C. B. 906 ; Rashleigh v. The South- 
Eastern Railway Co. 10 C. B. 612, and the ob- 
servations on this case, in Knight v. The Gravesend 
Water Works, 2 H. & N. 6 ; The Great Northern 
Railway Co. v. Harrison, 12 0. B. 576 ; and 
Smith v. The Mayor of Norwich, 2 C. B. N. 8. 
651. 

The following general rules with reference to 
covenants must also be borne in mind, Cover 
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nants are to be construed according to the appa- 
rent intention of the parties, looking to the whole 
instrument and to the context, (ex antecedentibus 
et comequemtibus), and according to the reasonable 
sense and construction of the words. See Plowd. 
329 ; and the judgment of Lord Ellenborough in 
Igguldm v. May, 7 East. 241. So that a cove- 
nant is broken if the intention is not carried out, 
although it may be kept to the letter. See Com. 
Dig. Covenant (E 2) where it is said, “ If a man 
acts contrary to the intention of his covenant, it 
shall be a breach, although he performs the words 
of his covenant ; as if a man covenants to leave 
all the trees upon the land, and he cuts them 
down and leaves them there ; if a brewer cove- 
nants to deliver all his grains for the cattle of the 
plaintiff and he puts hops to them before deli- 
very.” In Griffith v. Goodhand, Sir T. Raym. 
464 ; Platt, on Cov. 55, et seq. ; and Dormay v. 
Borradaile, 5 C. B. 380, numerous instances are 
given of covenants which have received a larger 
interpretation than the words, taken literally, 
would warrant. See also Borradaile v. Hunter , 
5 M. & Gr. 639 ; and Clift v. Schwabe, 3 C. B. 
437. 

Covenants not expressed may be implied from 
what appears to be the general intent of the 
parties to the deed, whether this intent appears 
by the recitals or otherwise. Thus in an old case 
where a bond of the defendant’s recited that the 
plaintiff had covenanted with the defendant that 
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it should be lawful for the defendant to cut down 
wood for fire bote, without making waste, and the 
condition was to perform all covenants and agree- 
ments, it was held that this was an agreement by 
the defendant not to commit waste. Stevinson’s 

covenants. 

Case, 1 Leon. 324. See also, as to the applica- 
tion of and limitations on this rule, Aspdin v. 

Austin, 5 Q. B. 671 ; Sharp v. Waterhouse, 7 
E. & B. 816 ; Farrall v. Hilditch, *5 C. B. N. S. 

840, and post, Lecture VII.] 

The reddendum, or clause reserving the rent, 
usually runs in this way : — Yielding and paying 
therefore yearly and every year during the said 
term, unto the lessee (naming him), his executors, 
administrators, or assigns, the clear yearly rent, or 
sum of so much of lawful money of Great Britain, 
payable quarterly (or half-yearly as the case may For ray- 
be), on such and such days (naming them). Kent. 
Now, besides this reddendum clause, there is, in 
every well-drawn lease by deed, an express cove- 
nant by the lessee to pay the rent reserved, but 
even if they were not, the words yielding and 
paying in the reddendum, would amount [accord- 
ing to the rules of construction already referred 
to] to a covenant, and an action of covenant 
could be maintained upon them by the lessor, in 
case of non-payment. See Hellier v. Casbard, 1 
Sid. 266 ; Giles v. Hooper, Garth. 135 ; Porter v. 
Swetnam, Styl. 406. 

There are a variety of covenants usually in- 
sorted in leases of particular species of property, 
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other and which will be found varied to suit the nature 
Tenants. of the property, the length of the term, and other 
circumstances. (3) Thus,, in the lease of a town- 
house, besides the lessee’s covenant to pay rent, 
you will frequently find a covenant by him to 
pay the parish rates and parliamentary taxes, to 
keep the premises in repair, and to yield them up 
so at the end of the term ; frequently, too, he 
covenants to*kcep the premises insured, not to 
assign or underlet without license, not to carry 
on an offensive trade, and not unfrequently for 
other matters. On the other hand, the lessor 
usually covenants that the lessee shall quietly 
enjoy free from interruption by himself, or any 
person lawfully claiming under him. With re- 
gard, however, to the duties, the performance of 
which is secured by [some of these] covenants, I 
think it better to postpone any consideration of 
them for the present, and to speak of them more 
fully when I come to consider those points which 


(3) It will bo convenient to 
mention boro, that the non- 
oxecution of a leaso by the 
lessor affords an answer to an 
action on thoso covenants of 
the lessoo which depend on the 
interest intended to bo granted 
by tho lease, and which are 
made because tho covenantor 
has that interest; such, for 
instance, as covenants to re- 
pair, or to pay rent. See the 
judgment in Pitman y. Wood- 
bury , 3 Exch. 12 ; Swatfnan v. 
Ambler, 8 Exch. 72 ; Aveline v* 


Whitson, 4 M. & Gr. 801 ; and 
Cooch v. Goodman , 2 B. & B. 580 % 
But a covcnanteo in an ordi- 
nary indenture may sue the 
covenantor although theformer 
have not executed the deed. 
And this is so even where tho 
deed contains cross covenants 
on the part of the covenantee 
which are stated to be the con- 
sideration for the covenants on 
the part of the covenantor. See 
Morgan v. Pike , 14 0. B. 473 ; 
and the judgment in Pittnan v. 
fFoocWwrv. 
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relate to things which are to be done during the 
lease , since the performance of some of them will, 
to a certain extent, be provided for by the law, 
evenif there were no express stipulations entered 
into between the parties. And, by postponing 
the subject [of the more important covenants,] I 
shall be able to treat it altogether, first pointing 
out the law, as it would stand if there were no 
express contracts, and then showiifg how it has, 
in ordinary cases, become usual to modify it. See 
post, Lecture VII. 

[No mention is made in the later portion of 
these Lectures of covenants to pay taxes, or to 
insure, or not to carry on offensive trades, so that 
these subjects must be # shortly noticed in the 
present place. 

First, with reference to the covenant to pay 
rates and parliamentary taxes. A covenant to 
pay a rent-charge without deducting any taxes, 
extends to subsequently imposed taxes of the To pay 
same nature as those in existence at the time of Tm **’ 
the making of the covenant, but not to taxes of a 
different nature. Brewster v. Kitchett, 1 Salk. 

198 ; S. C. 1 Lord Raym. 317. Where a tenant 
covenanted to pay the rent “ without any deduc- 
tion, defalcation, or abatement for or in any 
respect whatsoever,” it was held that he was 
liable to pay the land tax. Bradbury v. Wright, 

2 DougL 624 ; see also Amfield v. White, Ry. & 

Moo. 246. In Payne v. Burridge, 12 M. & W. 

727, a local Act of Parliament authorised the com- 
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missioners appointed under it to pave certain 
footways, and directed that the costs of the works 
should be paid by the tenants or occupiers of the 
next adjoining houses. It also provided, that in 
default of payment the amount might be levied 
upon the tenants or occupiers by distress, and 
that they might deduct the cost so pair' out of 
their rent. A tenant of one of the adjoining 
houses had covenanted with his landlord to pay 
his rent “ free and clear from all manner of par- 
liamentary, parochial, and other rates, taxes and 
assessments, deductions, or abatements what- 
soever.” It was held that under this contract, 
the tenant was bound to bear the paving ex- 
penses. Sec also Sweet, App. v. Seager, Resp. 2 
C. B. N. S. 189. In another case where a tenant 
covenanted to pay “ all parliamentary, parochial, 
and other taxes, tithes, and assessments, now or 
hereafter to be issuing out of all or any of the 
premises hereby demised, or payable by the land- 
lords or tenants thereof for the time being ; ” it 
was held that he was liable to pay a rent-charge 
imposed on the premises in lieu of the land tax, 
which had been purchased by a previous tenant 
under the 42 Geo. III. c. 116. Governors of 
Christ’s Hospital v. Harrild, 2 M. k Gr. 707. 
In Baker v. Greenhill, 3 Q. B. 148, a landlord 
was, With other landowners, liable to^pepair a 
bridge, rations tenures. The tenant of the land 
had covenanted to pay the rent “ free and dear 
of and from any land tax, and all other taxes and 
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deductions whatsoever, either parliamentary or 
parochial, now already taxed or imposed, or here- 
after to be taxed, charged, or imposed upon the 
demised premises, or upon the tenant, his heirs, 
executors, administrators, or assigns in respect 
thereof, the landlord’s property tax or duty only 
excepted.” Some local Acts of Parliament re- 
citing the liability of the landlord rations 
tenures had enacted that he, and the other land- 
owners who were liable, should keep the bridge in 
repair, and had enabled them to raise the requi- 
site money by rates among themselves, according 
to the value of the lands chargeable, and had 
given them a power to levy the amount, if neces- 
sary, by distress. It was held that the liability 
to contribute to these repairs did not, by the 
operation of the local acts, become a parliamen- 
tary tax or deduction within the meaning of the 
covenant of the tenant. “We are of opinion,” 
said the Court, “ that the Acts of Parliament for 
enabling the persons interested to raise the neces- 
sary funds for the repairs of the bridges by con- 
tribution amongst themselves, do not impose any 
tax within the meaning of the covenant. The 
charge was already created, and the acts merely 
supply a more convenient mode for raising the 
necessary funds to meet it.” It has been held 
that a covenant to pay taxes on the land does not 
extend to church and poor-rates, for these are 
personal charges. Theed v. Starkey, 8 Mod. 314. 

A sewers rate is not a parliamentary tax within 
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covenants of this description. Palmer v. Earith, 
14 M. & W. 428. “ It is quite clear,” said Baron 
Parke in- this case, “ on the authority of Lord 
Holt, in Brewster v. Kitchell, that sewers rates are 
not to be considered as parliamentary taxes. A 
parliamentary tax is one that is imposed directly 
by Act of Parliament.” It would seem, that a 
county rate is a parochial tax. Reg. v. Inhabs. of 
Aylesbury, 9 Q. B. 261. Where a tenant cove- 
nants to pay rates and taxes, and omits to do so, 
it is not necessary that the landlord should 
demand them from him before he can avail him- 
self of a proviso for re-entry in respect of this 
covenant. Davis v. Burrell, 10 C. B. 821. 
Where the tenant was to deduct the sewage-rate, 
land-tax, and landlord’s property tax, from the 
rent, and he afterwards built on the land, and 
thus increased the rateable value of the pre- 
mises, it was held that he was only entitled to 
deduct these rates and taxes on the original rent, 
and not on the increased value of the property. 
Smith v. Humble, 15 C. B. N. S. 321. 

The Property and Income Tax Act (the 5 & 6 
Viet c. 35 extended and altered by the 17 Viet 
c. 10, and other acts), imposes a tax upon land- 
lords in respect of their property under lease. 
This tax is payable, in the first instance, by the 
tenants, who are empowered to deduct it from 
their rent By s. 73 of this act no contract, cove- 
nant or agreement between the landlord and 
tenant or any other persons, touching the pay- 
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ment of taxes and assessments, to be charged on 
their respective premises, is to be deemed to 
extend to the duties charged thereon under the 
act, or to be binding contrary to the intent and 
meaning of the act, but all such duties arc to be 
charged upon and paid by the respective occu- 
piers, subject to such deductions and repayments 
as are allowed by the act, which deductions, &c., 
are to be made and allowed notwithstanding such 
contracts, covenants or agreements. It has been 
held under this act that where a tenant pays the 
property tax assessed upon the premises, and 
omits to deduct it from his next payment of rent, 
he cannot afterwards recover the amount as 
money paid to the use of the landlord. Gumming 
v. Bedborougk, 15 M. & W. 438. 

Under the Tithe Commutation Acts, the rent- 
charge which is substituted in lieu of the tithes 
is charged upon the land, and may be recovered 
by distress. Neither the landlord nor the tenant 
is, under these statutes, personally liable to pay 
it ; but if the latter pays it, he may deduct it 
from his rent, unless he has agreed with his land- 
lord to take the charge upon himself. See the 6 
& 7 Wm. IV. c. 71, ss. 67, 80, 81, and Griffin- 
koofe v. Daubuz, 4 E. & B. 230, S. C. in error, 5 
E. & B. 746. By the 14 & 15 Viet. c. 25, how- 
ever, a cqpvenient remedy is given to the land- 
lord or succeeding tenant who is obliged to pay 
the rent-charge which ought to have been paid 
by the previous tenant. It is provided by s, 4 of 
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this act that, “ if any occupying tenant of land 
shall quit, leaving unpaid any tithe rent-charge 
for or charged upon such land which he was by 
the terms of his tenancy or holding legally or 
equitably liable to pay, and the tithe owner shall 
give, or have given notice of proceeding by 
distress upon the land for recovery thereof, it 
shall be lawful for the landlord, or the succeeding 
tenant or occupier, to pay such tithe rent-charge, 
and any expeases incident thereto, and to recover 
the amount or sum of money which he may so 
pay over, against such first-named tenant or occu- 
pier, or his legal representatives, in the same 
manner as if the same were a debt by simple 
contract due from such first-named tenant or 
occupier to the landlord or tenant making such 
payment.” 

To insure. With respect to the covenant to insure, the 
following cases should be referred to. The ordi- 
nary covenant to insure and keep insured is 
broken if the premises are left uninsured for any 
time, however short. Doe. d. Pitt v. Sheunn, 3 
Camp. 134, and see also Doe d. Darlington v. 
Ulph, 13 Q. B. 204. The breach of covenant by 
non-insurance is a continuing breach, and the 
receipt of rent by the landlord, after the com- 
mencement' of the non-insurance, waives only 
that portion of the breach which has thqp actually 
occurred. Doe d. Mustm v. Gladwin, 6 Q. B. 
953. In this case, which is a very strong illus- 
tration of this rule, the tenant had covenanted to 
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insure the demised premises, and to keep them 
insured in the joint names of the landlord and of 
himself, and the lease contained a proviso for re- 
entry upon the breach of any of the covenants. 
The tenant insured in his own name only, but he 
showed the policy to the landlord, who approved 
of it, and accepted rent during the next three 
years, up to Christmas, 1842. The premium paid 
by the tenant at that period covered the year 
1843. In January, 1843, the landlord assigned 
his reversion, and in that year the assignee 
brought ejectment for the forfeiture caused by the 
non-insurance in the joint names of the landlord 
and tenant. It was held that the lease was for- 
feited, although no notice had been given to the 
tenant to alter the policy. Penmall v. Harborne, 
11 Q. B. 368, was also a case of considerable 
hardship upon the tenant. In that case the lessee 
covenanted to insure the demised premises “ from 
time to time, and at all times during the con- 
tinuance ” of the term, in the joint names of the 
lessors, and the lease contained a proviso for re- 
entry, if any of the covenants were broken. The 
lessee left a part of the premises uninsured for 
two months after the execution of the lease. 
This was held to be a breach of covenant, by 
which the lease was forfeited, although it ap- 
peared that the greater part of the premises had 
been insured by the lessee, for the amount re- 
quired by the lease as to that portion, under a 
policy expiring at the end of the two months, and 
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on the expiration of this policy, he had insured 
the whole of the premises for the full amount. 
It was also held, in this case, that the lease was 
forfeited by reason of the lessee having insured 
in his own name jointly with those of the lessors, 
although the 14 Geo. III. c. 78, s. 83, enables 
any person interested in the buildings insured to 
require the insurance company to cause the insu- 
rance money to be laid out in rebuilding. 

The harshness of the law in these cases has 
been modified, however, by statutory provisions. 
Belief For, Courts of Equity have, now, by the 22 & 

Forfeiture 23 Viet. c. 35, power to relieve against forfei- 
Ueu m nee . turcs for breach of covenants to insure, where 
no loss or damage by fire has happened. See 
ss. 4 & 5. And by the Common Law Procedure 
Act, 1860 (23 & 24 Viet. c. 126), the Courts of 
Law, or a Judge, are authorised to give relief in 
a summary manner, by rule or summons, in cases 
of ejectments for a forfeit ure for breach of cove- 
nants or conditions to insure against loss or 
damage by fire, in all cases in which the Court of 
Chancery can give relief under the first-mentioned 
statute. See ss. 2 & 3. An appeal lies in these 
cases from the decision of the Court or Judge to 
the Courts of Error. See ss. 4 — 11. 

Not to Lastly, as to contracts not to carry on offensive 
TOrtiaiM trades, see Doe d. Gaskell v. Spry, 1 B. <fc A. 
" a **‘ 617; Jones v. Thorne, 1 B. & C. 715; Doe d. 

Wetherell v. Bird, 2 A. & E. 161 ; and Simons v. 
Barren, 1 Bing. N. C. 126. And as to what is a 
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breach of a covenant not to carry on a “ public, 
trade” in a house, the case of Wiclcenden v. Web- 
ster, 6 E. & B. 387, may be referred to.] 

With regard to covenants in general, there is 
one broad distinction which prevails amongst them 
when inserted in leases. I allude to the distinc- 
tion between those which do, and those which do 
not, run with the land upon the one hand, and 
with the reversion upon the other. This is a very 
important distinction in practice, since, in case of 
an assignment of the lease, upon the one hand, or 
of the reversion, on the other, the tenant’s rights 
against the assignee . of the reversion, and vice 
versa those of the assignee of the reversion 
against the tenant, altogether depend upon it. 
This is, however, likewise a subject, the considera- 
tion of which I think it best to postpone, since it 
appears to me, that it will fall more naturally under 
the fourth head into which at starting I divided 
the entire subject, namely, The consequences of an 
alteration of the parties to the demise by the assign- 
ment of the lessor or that of the lessee, or otherwise. 
[See post, Lecture VII.] I, therefore, now pass 
on to the last of the five component parts of the 
lease, and this comprises any exceptions out of the 
demise, and any provisoes or conditions which the 
parties to it may think fit to make. The most 
common exception is that .of timber and other 
trees growing upon the land demised. With 
regard to this it has been laid down in Whilster 
v. Pashm, Cro. Jac. 487, that by an exception of 


Exception* 
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all teoods, the soil intervening between the trees 
in a wooded spot would be excepted out of the 
demise, and remain vested' in the lessor, but that, 
by an exception of all trees, nothing would be 
comprehended, except the exact portion of earth 
which the trees occupied. [See Co. Litt 4 b. 
and Liford’s Case, 11 Rep. 46.] However, in a 
later case of Legh v. Heald, 1 B. & Ad. 622, 
although the Court admitted this distinction, yet 
’they held, that, where the exception was of all 
timber, and other trees, wood, underwoods, &c., 
nothing would pass except the soil occupied by 
the trees, for that though the words wood and 
undenooods standing alone might have been 
sufficient to convey the intermediate soil, yet 
that coming after the words timber, and other 
trees, they must be held to have been meant to 
include things efusdem generis, and not to have a 
more extensive effect than those which preceded 
them. [The words of a reservation will be con- 
strued with reference to the context of the deed, 
and may be qualified by it. In Fincomb v. 
Thomas, Cro. Jac. 524, one of the closes demised 
consisted of a wood, and the lease excepted all 
saleable woods then growing, or which should 
thereafter grow, which had been sold by the lord, 
of the premises with free entry egress and regress 
for felling, marking, and carrying off the same, at 
all times convenient It was held that the soil of 
the wood was not excepted, but passed to the lessee; 
because the right of entry would not have been 
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needed if the whole soil had been reserved to the 
lessor. This is explained by Mr. Justice Taunton 
in Legh v. Heald, 1 R & Ad. 628, where there is 
a mistake in the report of the judgment of the 
learned Judge, who is made to state that the 
decision in Pincomb v. Thomas was that the soil 
did not pass to the tenant It is evident from the 
context, that the mistake is in the report. In 
Doe d. Rogers v. Price, 8 C. B. 894, a louse had 
been granted of a farm, and of the quarries of 
paving and tile stone in and upon the premises, 
subject to a fixed rent for the farm, and to a 
royalty for the stone obtained. It contained an 
exception of “all timber trees, trees likely to 
become timber, saplings, and all other wood and 
underwood, which now are, or which shall at any 
time hereafter be, standing, growing, and being 
on the premises, and all mines, minerals, and 
fossils whatsoever, which shall hereafter be opened 
and found*” There was also in the lease a 
covenant by the tenant not to commit any waste, 
spoil, or destruction, by cutting down, lopping, or 
topping any timber trees, or trees likely to be- 
come timber, saplings, or any other wood or 
underwood. The assignee of the term cut down 
some saplings, wood, and underwood, for the 
necessary purpose of working a quarry on the 
demised premises. It was held that these acts 
did not amount to a breach of the contract of the 
tenant, for that the effect of the lease was that he 
was only bound not to cut any of the excepted 
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trees so that the cutting should amount to an excess 
of the rights which it was intended he should exer- 
cise; and consequently that, he was not prohibited 
from cutting trees in a manner necessary to a 
reasonable exercise of the power to get the stone. 
I must tell you that where a lease reserves to the 
lessor the privilege of hawking, hunting, fishing, 
and fowling, over the demised premises, this is not 
in point of law either a reservation or an excep- 
tion, but a privilege or right granted to the lessor, 
although words of reservation may be used. See 
the judgment in Doe d. Douglas v. Lock, 2 A. & 
E. 743 ; Wickham v. Hawker, 7 M. & W. 63 ; 
The Durham and Sunderland Railway Co. v. 
Walker, 2 Q. B. 940 ; Pannell v. Mill, 3 C. B. 
625; and Graham v. Ewart, 11 Exch. 326.] 

Mines are in mining counties frequently also a 
subject of exception. (3) 

iw r With regard to provisoes and conditions, which 

ditfon*. are words signifying, almost exactly, the same 
thing, a condition being denominated a proviso 
merely on accouht of the word with which it 
usually begins, each of these expressions alike 
signifies, some quality annexed to a real estate, 
by which it may be defeated, enlarged, or created 
upon an uncertain event. [See Litt. ss. 328, 
329 ; Co. Litt. 203 a ; Bac. Ab. Conditions 

(3) Beds of stone which may W. 859; S. 0. in error, 2 
be dug by winning or quarry- Exch. 800 ; and MicHethwaU 
ing axe minerals. See The Earl y. Winter, 6 Exch. 614. 
of Roue y. TPotnman, 14 M. & 
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(A) ; and Lord CromweTs Case, 2 Rep. 69 b.] 

The only difference between theta is, that a 
proviso is always in express words, whereas there 
are certain conditions which the law implies, even 
though they be not mentioned. 

These implied conditions are created either implied 

i / \ i Conditio 

by the common or the statute law. (4) *By the 
common law, it is a condition annexed to every 
estate, that the grantee shall not during its 
continuance commit felony or treason. [Co. 

Litt. 392, b . ; 2 Inst. 36 ; and 2 Black. Comm. 

266.] And Lord Coke says, in his 1st Inst. 

233 b, that it is a condition annexed to every 
particular estate, that, if the tenant attempt to 
make an alienation in fee-simple, or claim in a 
court of record a greater estate than he possesses, 
he shall thereby forfeit the land, and the rever- 
sioner or person in remainder may enter. 

As to conditions in law founded on statute — 
the principal is that created by the Mortmain Act, 
which -renders it a forfeiture, even on the part of 
tenant in fee-simple, to attempt to alien in mort- 
main. [See the 9 Hen: III. c. 36, the later Mort- 
main Acts, and Com. Dig. Condition (R).] 

The conditions, however, of which I am now 
chiefly speaking are those express ones also called 

(4) See as to whether any mere relation of landlord and 
conditions can be implied on tenant, Granger v, Collins, 6 
the part of the landlord as to M. & W. 458 ; Jackson v. Cob- 
ike state of the premises, post, bin, 8 M. & W. 790 ; and Mss - 
Lecture VII.; and as to what sent v. Reynolds, 3 0. B. 194. 
is implied by law from the 
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precedent* 


provisoes, which parties are in the habit of intro- 
ducing into leases by express words. 

There are two sorts of conditions, — conditions 
precedent and conditions subsequent. A condition 
precedent is one which is to be performed before 
the estate can commence. For instance, if A. were 
to make»a lease for years to B., to commence from 
the 1st of next month, on condition of B/s paying 
him on or before that day £100, this would be 
a condition precedent, the payment being directed 
to take place before the commencement of B/s 
estate, so that, if he omitted to pay, the estate 
would never vest in him at all. [Sec Com. Dig. 
Condition (B). Numerous cases occur in the 
reports as to conditions precedent, for it is fre- 
quently necessary, in practice, to ascertain whether 
particular stipulations inserted in. contracts are, 
or are not, of this character. It is not, however, 
necessary to refer here at length to these deci- 
sions, since it very seldom happens that a lease 
is so framed that its operation as a demise de- 
pends upon a condition precedent. The question 
whether any provision in* a contract is a condi- 
tion precedent, depends upon the intention of the 
parties as apparent on the contract, and not upon 
any formal arrangement of the words. Generally 
speaking, any stipulation which goes only to a 
portion of the consideration of the contract, that 
is to say any stipulation, the breach of which 
would deprive the party for whose sake it is 
inserted of only a portion of the benefit of his 
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contract, will be construed not to be a condition 
precedent. This is, however, only a rule of con- 
struction to be applied where the contract is 
ambiguous. See Boom v. Eyre, 1 H. Bl. 273, 
note (a) ; Tidey v. Mollett, 16 C. B. N. S. 298 ; 
and the notes to Pordage v. Cole, 1 Wms. Saund. 

320 a, and to Cutter v. Powell, 2 Smith’s li. C. 9, 

5th Edition.] 

A condition subsequent is one which either en- Condition! 
larges or defeats an estate already created — thus, 
if A. were to make a lease to B. for seven years, 
upon condition that, if he paid £100 to A. before 
the 1st of next month, he should have a lease for 
fourteen years ; here the condition would be one 
subsequent to the commencement of the estate, 
which its performance would have the effect of 
enlarging. So ^tgain, if A. were to make a lease 
for fourteen years to B., on condition that he 
should not assign; here would be a condition 
subsequent for B. could not assign the term till 
it was vested in him, and therefore his doing so 
would be an act subsequent to the commencement 
of his estate, and which-would have the effect of 
defeating it. [The following authorities may also 
be referred to on the subject of conditions subse- 
quent : Com. Dig. Condition (C) ; UghtrecPs Case, 

7 Rep. 9 b. Where a rent-charge was devised to 
A., so long as her conduct and behaviour should 
be discreet, and meet with the approbation of B., 
it was held that the discreetness of A’s conduct 
and the approbation of B. were conditions subse- 
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Powers of 
Hs-entry. 


quent. Wynne v. Wynne , 2 M. & Gr. 8. So 
where an annuity was given to a woman for life, 
if she should so long continue a widow, this was 
held to be a condition subsequent. Brooke v. 
Spang, 15 M. & W. 153. Much learning on the 
distinction between conditions precedent and 
subsequent will also be found in the judgments 
and opinions of the Judges in Egerton v. Earl 
Brownhm , 4 H. of Lords C. 1.] 

Now the conditions which usually are inserted 
in leases for years are of this latter sort. They 
usually are conditions subsequent, the effect of 
which is to defeat the estate in case of a breach of 
any one of them being committed. And those 
with which we most commonly meet, are framed 
for the purpose of enforcing the due payment of 
the rent reserved, and the performance of the 
covenants inserted in the Iea.se, or for the purpose 
of restraining the lessee from assigning or under - 
letting the demised premises. (5) 


(6) The 8 & 9 Viet, c. 106, 
6. 6, provides that 4 4 after the 
1st day of Octobor, 1845, a 
contingent, an executory, and 
a future interest, and a possi- 
bility coupled with an interest, 
in any tenements or heredita- 
ments of any tonure, whother 
the object of the gift or limita- 
tion of such interest or possi- 
bility be or be not ascertained, 
also a right of entry, whether 
immediate or future, and whe- 
ther vested or contingent , into or 
upon any-tenements or heredita- 


ments in England , of any tenure , 
may he disposed of by deed.” 
This act does not render as- 
signable a right to re-enter 
upon premises under lease, for 
a condition broken. It applies 
only to an original right where 
there has been a disseisin, or 
where a party has a right of 
entry, and nothing but that 
remains. Hunt v. Bishop , 8 
Exch. 675. See also Bennett 
v. Herring , 3 0. B. N. S. 370. 
In the first of these oases the 
word M re-enter’* had been 



LANDLORD AND TENANT. 


141 


Conditions of this sort are usually framed in 
one of two modes. They either provide that, 
upon breach of the condition, it shall be lawful for 
the lessor to re-enter, or that, on breach of it, the 
lease shall cease, determine and become utterly void 
and of no effect. In the former case, that, I mean, 
in which on breach of the condition it is provided 
that the lessor may re-enter, it was always held 
that if, after the breach had been committed, he 
received rent which had become due since the 
breach, he thereby recognised the tenancy as a 
continuing one, and could not be allowed after- 
wards to take advantage of the condition. Thus 
in Goodnight v. Davids, Cowp. 803, where the 
lease contained a covenant not to underlet with- 
out licence, and also a proviso that, in case of 
non-observance of the covenants, the lessor might 
re-enter, the covenant was broken, but the lessor 
received rent which had accrued due afterwards : 
it was held that he had thereby waived his right 
to take advantage of the forfeiture. Lord Mans- 
field said, “To construe this acceptance of rent 
due since the condition broken a waiver of the 
forfeiture is to construe it according to the inten- 
tion of the parties. Upon the breach of the con- 
dition the Jandlord had a right to enter. He had 
full notice of the breach, and does not take ad- 
vantage of it ; but accepts rent subsequently 

left out by mistake in the pro- what was the effect of this 
siao for re-entry. It did not omission, 
become necessary to decide 


Waiver of 
Forfeiture. 


By Receipt 
of Rent, 
&c. 
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accrued. That shows he meant that the lease 
should continue. Cases of forfeiture are not 
favoured in law, and where the forfeiture is once 
waived, the Court will hot assist it.” See also 
Roe v. Harrison, 2 T. R. 425 ; Doe d. Gate- 
house v. Rees, 4 Bing. N. C. 384 ; [and Price v. 
Worwood, 4 H. & N. 512.] Nor is acceptance of 
rent the only means by which the lessor may 
waive his right to take advantage of the for- 
feiture. Other acts on the part of the land- 
lord, recognising the term as still existing, have 
the same effect as the receipt of rent : [such 
as bringing an action for rent accruing subse- 
quently to the breach, and to his knowledge 
of it.] See Doe v. Meux, 4 B. & C. 606 ; Doe v. 
Birch, 1 M. & W. 402 ; Doe d. Baron & Baroness 
de Rutzen v. Lewis, 5 A. & E. 277 ; [and Dendy 
v. Nicholl, 4 C. B. N. S. 376.] And I think that 
from these cases we may safely draw the inference 
that any act upon the part of the lessor, showing 
an unequivocal intention to treat the lease as 
subsisting, has the effect of putting an end to his 
right to take advantage of the forfeiture. [On 
the other hand, if the landlord brings ejectment 
to enforce the forfeiture, or if he does any other 
unequivocal act indicating his intention to avail 
himself of the option given him to determine the 
lease, and this option is communicated to the 
lessee, the lease is determined, and the subse- 
quent receipt of rent will not set it up again. 
See Doe d. Morecraft v. Meux, 1 C. & P. 346, 
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and Jones v. Garter , 15 M. & W. 718. In the 
last-mentioned case the landlord served upon the 
tenant a declaration in ejectment for a forfeiture 
by reason of several breaches of the covenants in 
the lease. The Court held that this act operated 
as a final election on the part of the landlord to 
determine, the lease, and that he could not after- 
wards sue for rent due, or in respect of covenants 
broken, after the sendee of the declaration, 
although there had not been any judgment in the 
ejectment. Where a breach of covenant is con- 
tinuing, as whore a tenant, who is bound to keep 
the premises insured at all times during the 
demise, leaves the premises uninsured for a time, 
the receipt of rent is, as you will recollect, only a 
waiver of that portion of the breach which has 
occurred at the time when the rent is received. 
See Doe d. Ambler v. Woodbridrje, .9 B. & C. 376 ; 
Doe d. Flower v. Peck, 1 B. & Ad. 428 ; Doe d. 
Muston v. Gladwin, 6 Q. B. 953 ; and Doe d. 
Baker v. Jones, 5 Exch. 498. In the last of these 
cases the lessee was bound, under a penalty of 
forfeiture, to repair the demised premises, and to 
keep them with all necessary reparations as often 
as need should require during the term. He 
allowed the premises to be out of repair, and 
afterwards the landlord received rent. The 
tenant then proceeded to pull down a portion of 
the buildings, and to make excavations with the 
bond, fide intention of repairing. It was held that 
the lease was forfeited, and that the reasonable 
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time for reparation did not commence afresh after 
the receipt of the rent. An absolute unqualified 
demand of rent which is due after a forfeiture, is 
a waiver of it. See the judgment of Baron Parke 
in Doe d. Nash v. Birch , 1 M. & W. 408 ; and 
the judgment in Ward v. Day, 4 B. & S. 337 (6), 
S. C. in error, 5 B. & S. 359. When once an 
election has been made by the landlord, and it 
has been communicated to the tenant, the land- 
lord cannot, as we have seen, go back and change 
his mind. The cases are uniform to show, that 
where a lease has been forfeited, and there is an 
election to enter or not, if the landlord either by 
word or act determines that the lease shall con- 
tinue in existence, and communicates that deter- 
mination to the other party, he has elected that 
the tenancy shall continue, and, having done so, 
he cannot draw back. Sec Com. Dig. Election 
(C. 1) (C. 2), and the judgments in Ward v. Defy. 
In Croft v. Lum/ey (5 E. & B. 648, 682, and 6 H. 
of L. C. 672), which was an ejectment to recover 
the Opera House in Pall Mall, a curious question 
arose as to the effect of a receipt of rent by a land- 
lord, which was accompanied by a statement on 


(6) A demand, however, of 
rent accruing subsequently to 
the expiration of a notice to 
quit is not necessarily a waiver 
of the notice* Blyth v. Dtnnett, 
13 0. B. 178. The reason of 
this distinction is that, on a 
notice to quit, the tenancy is 
determined by the agreement 


of both parties, and therefore 
the determination cannot be 
waived without the assent of 
both ; but in oases of forfeiture 
the lease is voidable only at 
the election of the lessor. See 
the observations of Mr. Justice 
Maule in the case last cited. 
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his part that he received the money not as' 
rent but as compensation for the use of the 
premises, and that he did not intend to waive a 
forfeiture which had, in his opinion, been then 
incurred. In the Court of Queen’s Bench, where 
the action was begun, this receipt of rent was 
treated by the Court as a waiver of a forfeiture 
of the lease which had then been incurred 
according to the view of the facts taken by 
that Court ; the Judges being of opinion that the 
act of the landlord was to be looked at rather 
than his words. In the Exchequer Chamber, 
however, and in the House of Lords, to which 
the case was afterwards carried, it was held that 
no forfeiture had been, in fact, incurred, so that 
it did not become necessary that either of those 
tribunals should decide the question as to the 
effect of the supposed waiver. It is probable, 
however, that had this question been material in 
the House of Lords, it would have been held by 
that Court that there had not, under the circum- 
stances, been any waiver by the landlord: see the 
opinion of Lord Wensleydale in the House of 
Lords; the notes to Dumpor’s Case, 1 Smith’s 
Lead. C. 39, 5th Edition ; Doe v. Batten, Cowp. 

243; Bois v. Cranfield, Sty. 239; Viner’s Ab. Tit. 
Payment^ M. 1 ; and post, p. 150.] 

But, as I have already stated, the condition, DUtinction 
instead of providing that upon breach the lessor LmuwvoUI 
may re-enter, sometimes provides that upon breach *bu oni j. 
the lease shall become void and of no effect . And 
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ruled. 


where 'these words were used it was long sup- 
posed that the right to take advantage of the 
forfeiture could not be waived, for that in the 
other case the lease was to become void, not on 
the breach being committed, but on the landlord's 
entering to take advantage of it, and this being an 
act to be done by the landlord, he might, if he 
pleased, decline to perform it ; and if he did so 
decline, the lease would, of course, still remain 
in essg. But it was thought that, when it yas 
provided that it should become void upon breach 
of the condition, there, as no further act was to be 
done by any one to put an end to ft, it would 
determine of itself the moment the condition was 
broken. And it was further thought that the 
lessor could not waive or prevent this conse- 
quence, since it was to take place independently 
of any act to bo done by him. And this was 
laid down by Lord Coke, 1 Inst. 214 b, in the 
following words : “ When the estate or lease is 
ipso facto void by the condition or limitation, no 
acceptance of the rent after can make it to have 
a continuance ; otherwise it is of a lease ot estate 
voidable by entry.” See also Finch v. Throck- 
morton, Cro. Elis. 220, and Doe d. Simpson v. 
Butcher, Dougl. 50. However, it is necessary to 
observe that this distinction between 'conditions 
rendering the lease voidable by entry, and the 
forfeiture occasioned by the breach of which was 
therefore admitted to be waivable, and conditions 
rendering the lease void upon the breach, and the 
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forfeiture occasioned by which was therefore 
thought incapable of being waived, has been 
much shaken, if not altogether overruled by 
subsequent authorities. For, in the first place, 
it has been held that even where it is provided 
that the lease shall become void upon the tenant’s 
committing a breach of the condition, the mean* 
ing of that is, that it shall become void at the 
option of the landlord, for that to allow the 
tenant to exonerate himself from payment «f the 
rent by his own tortious breach of the condition, 
would be to permit him to take advantage of his 
own wrong ; and accordingly in Doe v. Bancks, 
4 B. & A. 401, and Bede v. Farr , 6 M. & S. 121, 
it was decided that, in all such cases, it is at the 
option of the lessor, not of the lessee, whether the 
lease shall or shall not determine upon breach of 
the conditions. This was advancing some way 
towards the abolition of the old distinction 
between voidable and void leases ; since, to give 
the lessor an option whether the lease should be 
void or not, was to give him a right which, like 
other rights, was capable of being waived, of 
exercising that option in a particular maimer; 
and there seems no reason why the acceptance of 
rent subsequent to the committal of the breach 
should not be permitted to operate as a waiver. 
And accordingly the cases of Amsby v. Woodward, 
6 B. & C. 519 ; Doe v. Birch, 1 M. & W. 402 ; 
and particularly Roberts v. Davey, 4 B. & Ad. 
664, have gone far, and perhaps have gone the 
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whole way towards putting an end to the distinc- 
tion taken by Lord Coke ; and the opinion pre- 
valent in the profession now is, that whether the 
condition be worded, that the lessor may re-enter, 
or, that the lease shall become void, acceptance 
of rent due after breach by the lessor, will have 
the effect of confirming the tenancy. [See Coote’s 
Lantll. and Ten. 382.] And, at all events, it 
seems quite clear, from the decisions in Amsby v. 
Woockeard, and Doe v. Birch, that the Court jrill 
seize upon any expressions in the condition which 
may enable them to construe the effect of it to 
be such as to render the lease voidable rather 
than void ; thus, although in those two cases, it 
was provided that the lease should become null 
and void , and that it should be lawful for the 
lessor to re-enter, the Court held that the mean- 
ing of the clause was, not that it should be abso- 
lutely void at all events, but void only if the 
lessor thought proper to re-enter, his right to do 
which he might waive. [In Jones v. Carter, 15 
M. & W. 724, Baron Parke said, “ Though the 
lease is declared to be void for breach of covenant, 
it is perfectly well settled that the true construc- 
tion of the proviso is, that it shall be void at the 
option of the lessor; and consequently, on the 
one hand, if the lessor exercises the option that it 
shall continue, the lease is rendered valid ; if he 
elect that it shall end, the lease must be deter- 
mined." See also the judgments in Hughes v. 
Palmer, 19 C. B., N. S. 393.] Before quitting 
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this part of the subject, I must request you to NoW»w*r 
bear in mind that rent, by the receipt of which duebefor* 
the landlord waives the forfeiture, must be rent 
which became due after the breach of condi- 
tion by which the forfeiture was occasioned ; for 
it is plain to common sense that, if it became due 
before the forfeiture, the landlord ought not to 
lose his right of putting an end to the tenancy, 
by receiving a debt which became due at a time 
wh$n nothing had happened to render the tenancy 
voidable. Hartshorne v. Watson, 4 Bing. N. C. 1 78. 

[The landlord may receive any rent which became 
due before the forfeiture, or indeed up to the day 
of the forfeiture, or he may bring an aqtion to 
recover it, without waiving the forfeiture. It is 
only by receiving or claiming rent due since the 
forfeiture, that it is waived. See Co. Litt. 211 b ; 
Pennant’s Case, 3 Bep. 64 b; Ward v. Day, 4 

B. & S. 337 ; and the cases cited ante, p. 142. 

The doctrine of waiver by distress depends on a 
different principle, and a distress for rent due even 
before the forfeiture, with notice of it, amounts 
to a waiver. Doe d. Flower v. Peck, 1 B. & Ad. 

436, Ward v. Day, and Cotesworth v. Spokes, 10 

C. B., N. S. 103. At common law the effect of a 
distress was in this respect clear ; for as no dis- 
tress could be made after the determination of the 
tenancy, the act of distraining was obviously an 
acknowledgment of a then existing tenancy. Co. 
litt 47 b. And this is so, I think, even since the 8 
Anne, c. 14, s. 6, which allows distresses to be made 
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within six months after the determination of the 
tenancy ; for this statute does not apply where 
the tenancy ceases by reason of a forfeiture ; Doe 
d. David v. Williams , 7 C. & P. 322 ; so that a 
distress is, even now, an acknowledgment that the 
tenancy has not, up to the time of distraining, 
been determined by forfeiture. (8) 

I may here tell you that where a lessor finding 
the premises to be out of repair, and intending 
to take advantage of a forfeiture, entered into 
an agreement with an under-tenant whom he 
found on the premises to let them to him, and 
afterwards received rent from him, this was held 
to be sufficient entry to avoid the lease. Baylis 
v. Le Gros, 4 C. B., N. S. 537.] 

Now, with regard to the condition, that the 
tenant shall not assign without his landlords 
licence , and, sometimes also, that he shall not 
underlet — this condition is not unfrequently in- 
serted in leases. The object of it is to prevent 
the tenant from assigning his interest in the 
premises to an insolvent person or person of bad 
character, and thereby leaving them at the mercy 


(8) In Bailey v. Mason , 2 
Irish Com. Law B. 582, a 
question arose as to the effect 
of a statement by the landlord 
at the time of the distress, that 
he did not intend to waive 
a pending ejectment. In this 
case the plaintiff, after the ser- 
vice of a writ in ejectment for 
nonpayment of rent, distrained 


for rent subsequently due. The 
notice of the distress stated 
that it was made without pre- 
judice to the year's rent due and 
for which ejectment proceedings 
were then pending. The Court 
of Common Fleas in Ireland 
held that this distress did not 
operate as a waiver of the 
qfectment . 
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of such an occupier. It has been held in several 
cases, that a condition not to assign is not broken 
by an assignment by operation of law, as, for 
instance, under the [earlier] bankrupt laws, in 
case of the tenant’s bankruptcy, or under the 
insolvent laws, in case of his insolvency, or by 
means of an execution, for in such cases the 
assignment is not the act of the tenant but of the 
law. See Doe v. Bevan, 3 M. & S. 353 ; [Doe d. 
Mitchmson v. Garter, 8 T. R. 57 ; Doe d- Lord 
Anglesea v. Rugeley, 6 Q. B. 107 ; and Croft v. 
Lumley , 5 E. & B. 648, 682, and 6 H. of L. Cas. 672. 
But the execution by a lessee of a deed under 
sect. 192- of the Bankruptcy Act, 1861 ^4 & 25 
Viet. c. 134), assigning all his property to trus- 
tees for the benefit of his creditors is a breach of 
a covenant not to assign without the consent of 
the landlord. Holland, v. Cole, 1 H. & C. 67.] 
But, though a condition simply restraining assign- 
ment, dobs not comprehend the cases mentioned 
above, yet by the insertion of special words in 
the condition, they may be comprehended, and 
the leaSfe put an end to upon their arising, since 
they are the very events against which it is most 
incumbent on the landlord to protect himself. 
Roe v. Galliers, 2 T. R. 133 ; Davis v. Eyton, 7 
Bing. 154. [See also as to stipulations of this de- 
scription, Rouch v. The Cheat Western Railway 
Co., 1 Q. B. 51 ; Doe d. Wyndham v. Careio, 2 
Q. B. 317; and Doe d. Lloyd v. Ingleby, 15 
M. & W. 465. In the last of these cases the 


How 

broken. 
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lease contained a proviso for re-entry in case the 
lessee should during the term commit any act of 
bankruptcy whereupon a commission or fiat in 
bankruptcy should issue against him, and under 
which, he should be duly found and declared a 
bankrupt. The lessee became bankrupt in fact, 
but the petitioning creditor’s debt was improperly 
proved. The Judges of the Court of Exchequer 
differed in opinion as to whether the tenant had 
been duly found bankrupt within the meaning of 
this proviso. 

Where a tenant covenanted that he would 
“not assign, transfer, or set over, or otherwise 
do or put away the indenture of demise or the 
premises thereby demised,” it was held that this 
covenant was not broken, so as to work a for- 
feiture, by his making an underlease. Crusoe d. 
Blencowe v. Bugby, 2 W. Bl. 766 ; see also the 
judgment in Church v. Brovm, 15 Ves. 265 ; and 
Kinnersley v. Orpe, 1 Dougl. 56. In Doe d. Holland 
v. Worslty, 1 Camp. 20, however, Lord Ellen- 
borough held at Nisi Prius that a proviso that a 
tenant should “ not assign or otherwise part with 
the indenture of lease, or the premises thereby 
demised or any part thereof, for the whole or any 
part of the term thereby granted to any person or 
persons whomsoever without the licence, Ac.,” 
was broken by an underlease. Letting lodgings has 
been held not to be a breach of a covenant not to 
“ grant any underlease or leases for any term or 
terms whatsoever, or let, assign, transfer, set over. 
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or otherwise part” with the premises; Doe d. 
Pitt v. Laming, 4 Camp. 77. A condition not to 
“set, let, or assign over” the demised premises 
“ or any part thereof without licence, &c.,” in- 
cludes the making of an underlease. Poe d. 
Gregson v. Harrison , 2 T. R. 425. See also Roe 
d. Dingley v. Sales, 1 M. & S. 297 ; Greenaway v. 
Adams , 12 Yes. 395 ; and Crofi v. Lwniley, 5 R & 
B. 648, 682. A Court of Equity will not relieve 
against a forfeiture caused by assigning without 
licence. Hill v. Barclay, 18 Yes. 63.] 

There-[was at common law] a very singular 
point arising upon the construction of this con- 
dition not to assign without licence,— a point, 
the state of the law regarding which ®as] op- 
posed to common sense, but which [was,] never- 
theless, settled by a variety of decisions. It [was,] 
that if the landlord [licensed] me assignment the 
condition [was deemed to be] at an end for ever, 
and the assignee [might] afterwards assign with- 
out licence, Dumpors Case, 4 Co. 119, Brummel 
v. Macpherson, 14 Yes. 173. (9) With regard to 


(9) See the notes to Dum- 
per* s Case , 1 Smith’s L. C. 31, 
5th Edit. In order that the 
licence might discharge the 
condition, it must have been 
given in conformity with its 
terms ; for instance, if the con- 
dition was not to assign with- 
out licence in writing , a mere 
parol licence did not operate 
as a dispensation. Roe d. Qreg- 
son v. Harrison , 2 T. E. 425; 


Macher v. The Foundling Hos- 
pital , 1 V. & B. 191. In Dum- 
por's Case f the lessee having 
assigned under a licence from 
the landlords, the assignee de- 
vised the term to his son ; the 
son died intestate, and his ad- 
ministrator afterwards assigned 
again. ’ Tho assignment which 
the landlords alleged to be a 
breach of the condition, and in 
respect of which they churned 


Common 
Law and 
Statutory 
effect of a 
Licence to 
assign. 



154 


THE LAW OF 


this rule. Sir James Mansfield in Doe v. Bliss, 
4 Taunt. 736, observed that the profession had 


the property, was this last as- 
signment. No question arose 
as to the effect of a licence to 
assign upon a covenant not to 
assign ; indeed it does not ap- 
pear that the lease contained 
such a covenant. It is not by 
any means clear that the cove- 
nant not to assign was, even 
before the statutory alteration 
of the law on this subject, 
affected by the licence to as- 
sign. Of course the lessee was 
not liable in respect of his as- 
signment which, by the sup- 
position, was authorised ; but 
if he covenanted that neither 
he or his assigns should assign, 
he was, it seems, liable in 
respect of a subsequent unau- 
thorised assignment by his as- 
signee. See Paul v. Nurse , 8 
B. & 0. 486. In this case the 
landlord sued the assignee of 
the lessee for non-payment of 
rent. The defendant pleaded 
that before the rent became 
due, he had assigned to a third 
person ; and to this the plaintiff 
replied that there was a cove- 
nant in the lease by which the 
lessee had covenanted for him- 
self, his executors, adminis- 
trators, and assigns, not to 
assign without the consent of 
the lessor, and that no consent 
had been given. It was held 
that this replication was bad 
on demurrer, since the cove- 
nant by the lessee did not render 
the assignment by the assignee 
void, and the liability of the 
defendant as assignee was at an 


end when he had parted with 
the estate. The Court inti- 
mated that the landlord’s re- 
medy might be on the cove- 
nant not to assign, meaning, 
apparently, that the lessee 
might be sued on it in respect 
of the assignment by the as- 
signee, if this assignment could 
be brought within the terms 
of the covenant, by which the 
lessee only covenanted for him- 
self, his executors, adminis- 
trators, and assigns, that he , 
his executors , or administrators 
would not assign. A general 
covenant not to assign, in 
which “ assigns ” are not men- 
tioned, does not run with the 
land, for it obviously contem- 
plates that the land shall not 
pass into the possession of an 
assignee ; but if a condition of 
re-entry is annexed to such a 
covenant, the assignee of the 
land will take it subject to the 
condition, and it is immaterial, 
in this respect, whether the 
condition is for the perform- 
ance of a covenant which runs 
with the land, or one which is 
wholly collateral. See 1 Wins. 
Saund. 288 b. ; the judgments 
in Bally v. Wells, 3 Wils. 33 ; 
and in Doe d. Flower v. Peck , 
1 B. & Ad. 436; and Coote’s 
Landl. and Ten^. 291. A cove- 
nant not to dssign without 
licence , a coven4nt which does 
not assume that no assign- 
ment of the land is to be 
made, probably runs with the 
land. ' 
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always wondered at it, but that it had been law 
so many centuries that it could not then be 
reversed. [This common law rule has, however, 
by the operation of some modem statutes, ceased 
to be law so far as relates to conditions contained 
in leases, and to licences and waivers of such con- 
ditions which occur after the passing of the acts 
referred to. These statutes are the 22 & 23 Viet, 
c. 35, and the 23 & 24 Viet. c. 38. The first 
section of the earlier of these acts provides that 
where any licence to do any act which, without 
the licence, would create a forfeiture, or give a 
right of re-entry under a condition or power 
reserved in any lease theretofore granted, or to be 
thereafter granted, shall, after the passing of the 
act, be given to any lessee or his assigns, the 
licence shall, “ unless otherwise expressed, extend 
only to the permission actually given, or to any 
specific breach of any 'proviso or covenant made, 
or to be made, or to the actual assignment, under- 
lease, or other matter thereby specifically autho- 
rised to be done, but not so as to prevent any 
proceedings for any subsequent breach (unless 
otherwise specified in such licence) ; and all 
rights under covenants and powers of forfeiture 
and re-entry in the lease contained, shall remain 
in full force and virtue, and shall be available as 
against any subsequent breach of covenant or con- 
dition, assignment, under-lease , or other matter not 
specifically authorised or made dispunishable by 
such licence , in the same manner as if no such 
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licence had been given; and the condition or right 
of re-entry shall be and remain in all respects as 
if such licence had not been given, except in 
respect of the particular matter authorised to be 
done.” 

By the second section of this act it is provided 
that where in any lease theretofore granted, or to 
be thereafter granted, there is a power or condi- 
tion of re-entry on assigning or underletting, or 
doing any other specified act without licence, and 
a licence after the passing of the act is given to 
one of several lessees or co-owners to assign or 
underlet his share or interest, or to do any other 
act prohibited to be done without licence, or a 
licence is given to any lessee or owner, or any 
one of several lessees or owners to assign or un- 
derlet part only of the property, or to do any other 
such act in respect of part only of the property, 
the licence “ shall not operate to destroy or extin- 
guish the right of re-entty in case of any breach of 
the covenant or condition by the co-lessee or co- 
lessees, or owner or owners of the other shares or 
interests in the property, or by the lessee or owner 
of the rest of the property (as the case may be) 
over or in respect of such shares or interests, or 
remaining property ; hut such right of re-entry 
shall remain in full force over or in respect of the 
shares, or interests, or property, not the subject of 
such licence.” 

And the later of these statutes, the 23 & 24 
Viet. c. 38, deals with questions of waiver in cases 
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of this description, and provides, by section 6, that 
where any actual waiver of the benefit of any 
covenant or condition in any lease on the part of 
any lessor, or his heirs, executors, administrators, 
or assigns, shall be proved to have taken place 
after the passing of the act in any one particular 
instance, such actual waiver shall not he assumed 
or deemed to extend to any instance, or any breach 
of covenant or condition, other than that to which 
such waiver shall specially relate, nor be a general 
waiver of the benefit of any such covenant or con- 
dition, unless an intention to that effect shall 
appear.] 

A remarkable distinction [existed at common 
law] between conditions not to assign and condi- 
tions not to underlet, namely, that in the former 
case, if the lessee [broke] the condition by assign- 
ing, and the lessor [accepted] rent subsequently 
accruing, arid thereby [waived] the forfeiture upon 
the principles which I have been explaining, there 
[was] an end of the condition not to assign for the 
rest of the term, but, in the latter case, if the 
tenant [broke] the condition by making an under- 
lease, and the landlord [accepted] rent accruing 
subsequently to the breach, he [waived], it is true, 
the right to take advantage of that particular for- 
feiture, but, if the tenant [made] another 'under- 
lease, he [had, even at common law,] a right to 
take advantage of that and re-enter. See Doe v. 
Bliss, 4 Taunt. 735, Lloyd v. Crispe, 5 Taunt. 249 ; 
[the judgment of Mr. Justice Patteson in Doe d. 


Distinction 
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Griffith v. Pritchard, 5 B. & Ad. 781 ; and the 
notes to Duppa v. Mayo, 1 Wins. Sound. 288 b. 
We have, .however, already seen that the effect 
of the later statutes is to destroy this distinction.] 
In the case of a condition for re-entry upon 
non-payment of rent, it h^s been held that the 
condition is not broken unless the rent have been 
demanded on the very day on which it became 
due, with a variety of technical formalities, which 
you will find described in note 16 to Duppa v. 
Mayo, 1 Wms. Saund. 287, and which were so 
numerous and troublesome as to render it next 
to an impossibility to take advantage of a breach 
of that condition. [See also Acocks v. Phillips, 
5 H. & N. 183.] To obviate these difficulties, 
the parties, sometimes, expressly insert in the 
condition terms dispensing with a formal demand 
of the rent, which, when inserted, are held ope- 
rative, see Doe d. Harris v. Masters, 2 B. & C. 
490. And in order, as far as possible, to accom- 
plish the same end in cases where the parties 
[had] not expressly dispensed with a demand, 
stat. 4 Geo. II., c. 28, in cases in which half a year’s 
rent [was] in arrear and no sufficient distress on 
the premises [substituted] the service of a declara- 
tion in ejectment in tjxe manner pointed out by 
the act for the demand which would be otherwise 
necessary in order to create a breach of the condi- 
tion. See on the construction of this act, Doe v. 
Lewis, 1 Burr. 614, Doe v. Wandlass, 7 T. R 117. 
[The right of entry in cases of this kind is now re- 
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gulated by a 210 of the Common Law Procedure 
Act, 1852 (15 & 16 Viet. c. 76), which re-enacts 
s. 2 of the 4 Geo. II., c. 28, with slight differ- 
ences rendered necessary by the new procedure in 
ejectment. And where neither the value of the 
premises, nor the rent payable in respect of them 
exceeds £50 by the year, the proceedings may 
be taken, and possession may be recovered in the 
County Court. .See the 19 & 20 Viet. c. 108, s. 52, 
and post. Lecture VIII. The decisions upon the 
4 Geo. II., c. 28, are still applicable to the modem 
statutes. The 4 Geo. II., c. 28, was held not to 
apply unless the landlord had a right of re-entry 
in respect of the non-payment of half a year's rent. 
Doe d. Dixon v. Roe, 7 C. B. 134 ; nor did it 
apply where the right of re-entry was not abso- 
lute ; as, for instance, where the power was only 
to re-enter and hold the premises until the rent 
was satisfied. Doe d. Darke v. Bowditch, 8 Q. B. 
973. It is essential to proceedings under these 
statutes, that no sufficient distress should be found 
on the premises. Doe d. Smelt v. Fuchau, 15 East, 
286. Every part of the premises should, if possible, 
be searched. Rees d. Powell v. King, mentioned 
in the judgment in Smith v. Jersey, 2 Bro. & 
Bing. 514 ; and Wheeler v, Stevenson, 6 H. & N. 
155. The goods must, however, be so visibly on 
the premises, that a broker going to distrain and 
using reasonable diligence would find them. See 
Doe d. Emerson v. Franks, 2 Car. & Kir. 678. 
The statutes speak of no sufficient distress bong 
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“ found " on the premises. If, therefore, the tenant 
locks up his doors so that the landlord cannot 
enter upon the premises to distrain, proof of this 
fact is enough without showing that no sufficient 
distress was on the premises. Doe d. Chippen- 
dale v. Dyson, 1 Moo. & M. 77. It was at one 
time thought that where more than half a year’s 
rent was ''due, it was not enough to show that 
there was no distress sufficient to .countervail the 
whole arrears due. Doe d. Powell v. Roe, 9 
Dowl. 548 ; Doe d. Gretton v. Roe, 4 C. B. 576. 
But this is not the true construction of the sta- 
tute. Cross v. Jordan, 8 Exch. 149. The powers 
given by s. 210 of the Common Law Procedure 
Act, 1852, cannot, I must tell you, be exercised 
where there has, by a distress, been a waiver of 
the right of re-entry in respect of the rent that 
accrued before the distress, and the result of the 
sale under the distress is to leave less than half a 
year’s rent due at the commencement of the 
action. Cotesworth v. Spokes, 10 C. B., N. S. 
103. In Doe d. Scholefield v. Alexander, 2 M. 
& S. 525, a lease contained a proviso of re-entry 
if the rent was in arrear for twenty-one days after 
the time of payment “ being lawfully demanded.” 
Lord Ellenborough thought that notwithstanding 
the 4 Geo. II., c. 28, a demand was still necessary, 
since it was made so by the express contract 
between the parties. The other Judges of the 
Court of King’s Bench held, however, that as 
before the statute, every clause of re-entry eon- 
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tained these words in effect, although not in 
terms, their express insertion in the proviso did 
not vary its legal effect ; and consequently that 
the statute, even in this *case, rendered any de- 
mand unnecessary. And this view of the act 
has been acted upon in a later case. Doe d. 
Earl of Shrewsbury v. Wilson, 5 B. & A. 
384.] 

Having thus touched on the points relative to 
the creation of a tenancy, viz., the capacity of the 
lessor , that of the lessee, the subject-matter of de- 
mise, and the general nature and ordinary terms 
of the demise itself, I shall proceed in the next 
Lecture to the second principal head into which 
I divided the whole subject, comprising those 
points which arise during the tenancy. 
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Points relating to Con- 
tinuance of Tenancy. 164 
Bigiits of Landlord ... 165 
As to Payment of 

Bent 165 

Time at which Rent in 

payable 166 

Mode of Payment . 167 

Rent a Debt of a high Na- 
ture 168 

Effect of taking a Rill or 

Note in Payment 169 

Amount of Payment 170 

Deductions which Tenant is 

entitled to make . . . 170 

Land Tax 175 

Income Tax 175 
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Apportionment 176 

Bemedies for enforcing 

Payment of Bent 183 
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Use and Occupation 184 
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exists 188 
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version « . . . . 189 


Effect of Statutes of Limita- 
tion 190 
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for same Rent ... v ... . 191 
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distrain 194 

General Rule as to Chattels 

personal 194 

Exceptions 194 

Things absolutely protected 194 
Dogs and other Animals , 

when distrainablc 203 

Things conditionally pro- 
tected 205 

Beasts of the Plough and 

Sheq) 205 

Growing Crops 206 

Straw and Ilay 207 

Croats seized under an Exe- 
cution 208 
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• distrain 210 

General Rule 211 

Exceptions 211 

Distress on Goods fraudu - 

l&dly removed 212 

Distress on Cattle on Com * 
monsy c&c., belonging to 
Itemises 215 


You will probably bear in mind that I C0iit-> 
inenced these Lectures by enumerating the various 
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sorts of tenancy known to the law, and giving a 
general outline of their nature and qualities. In 
the next Lecture, .confining my attention to those 
of a degree inferior to freehold, and premising that 
it was not my intention to enter upon the consi- 
deration of any others, I divided the entire subject 
into four heads : the first, embracing points which 
relate to the commencement of a tenancy; the 
second , those arising during its continuance ; and 
the third, those relating to its termination. And 
it is obvious, that as every point arising upon any 
subject-matter whatever must arise cither at its 
commencement , during its continuance, or at its 
termination, these three heads would have com- 
prehended the entire subject, had it not been that 
both the parties to the relation of landlord and 
tenant are liable to be changed, namely, cither by 
the assignment of the term, or that of the rever- 
sion, or by certain other means known to the law j 
and inasmuch as there arc peculiar rules relating 
to such changes, and peculiar rights and liabili- 
ties arising out of them, it became necessary to 
add a fourth head, for the purpose of embracing 
the points, consequent upon such a change of 
parties. 

Having inade this division, our first step was, 
to consider the first of the four heads into which 
the entire subject had thus been divided, that, 
hamely, which embraced the points relating to 
the commencement of a tenancy ; and this, again, 
hatu rally subdivided itself into four minor heads j 



161 


THE LAW OP 


Points re- 
lating to 
Continu- 
ance or 
Tiki not. 


for, as in order to the creation of every tenancy 
there must be — 1st, a lessor; 2ndly, a lessee; 
3rdly, a. subject-matter of demise; and 4thly, a 
demise; it became necessary to say something 
upon each of these four requisites. That which 
occupied most of our time was (you will re- 
member) the demise; for it was necessary to 
touch on the three different modes of demise, by 
deed, by writing without seal, and by parol, and 
afterwards to say a few words upon the construc- 
tion of the usual component parts of a formal 
lease, namely, the premises, the habendum, the 
reddendum, the covenant, and the conditions or 
exceptions. With the consideration of these the 
last Lecture concluded. And my reason for now 
recapitulating what has been done is, that I 
think it absolutely necessary, in treating so 
extensive a subject as the present, to adopt as 
clear an arrangement as possible of the various 
topics which it comprehends, so as to prevent 
them from confusing and conflicting with one 
another, and also to bear that arrangement 
constantly in mind, so as to be always aware 
what relation the particular topic. which we 
arc at any particular moment considering 
bears to the entire subject of which it forms a 
part. 

Having, therefore, disposed of those points 
which relate to the commencement of the tenancy, 
we are about to enter upon those which arise 
during its continuance. And these, it is obvious^ 
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relate to the respective rights — 1st, of the land- 
lord as against the tenant ; 2ndly, of the tenant 
as against the landlord. 

Now, with regard to the rights of the landlord itwn*s or 
as against his tenant, it is obvious that these must 
concern either the remuneration he is to receive 
for parting with the possession of his property, or 
the condition in which he is entitled to have that 
property preserved while it is out of his own 
power to interfere with it ; in other words, his 
principal rights as against his tenant relate cither 
to the payment of rent, or the performance of 
repairs. 

Now, in the first place, with regard to rent. I As to i'ay- 

MKKT OF 

have already, while touching upon the redden- Ukht. 
dam clause inserted in a formal lease, explained 
the nature of rent, and the difference between 
rentrservices, rent-charges, and rents-seck, of the 
first of which three descriptions are, as I stated, 
the rents reserved upon all leases for years. [See 
ante, p. 112.] The points which remain to 
be touched upon in this division of the subject 
are — 

1st. With regard to the time at which the rent 
is payable. 

2ndly. With regard to the mode of payment. 

3rdly. With regard to the amount payable ; , 
and, 

4thly. With regard to the means of enforcing 
payment. 

We will consider these four points in order. 



166 


THE LAW OF 


Time at 
which Rent 
ig payable. 


And with regard to the first, namely, the time 
at which the rent is payable. Properly speaking, 
the rent reserved upon a lease is not payable until 
the midnight of the day specified in the lease for 
payment of it. Cutting v. Derby, 2 W. Bl. 1077, 
and the judgment in Leftley v. Mills, 4 T. R 170. 
Although, where it is necessary to make a demand 
of it in order to create a forfeiture by breach of 
such a condition of re-entry for non-payment of 
rent as I described in the last Lecture, all the 
authorities agree that such demand must be made 
before sunset; see Duppa v. Mayo, 1 Wins. 
Saund. 287, and Tinchler v. Prentice, 4 Taunt. 
549 (1) ; for which anomaly they assign a sin- 
gular and very primitive reason, namely, that the 
tenant may have light to count the money. And 
the same rule prevails where it is necessary that 
the tenant should make a tender of the rent to 
prevent the forfeiture, which he must do where 
the proviso is so worded as to dispense with a 
formal demand on the part of the landlord [see 
Duppa v. Mayo, cited above.] For other pur- 
poses, however, the rent becomes due upon the 

(1) See also the judgment in payable, and was then ready 
Haldane v. Johnson , 8 Exch. to pay it if the landlord had 
694. It is no answer to an been willing to accept it, but 
action upon a covenant to pay that no one came to receive it. 
rent (no particular place for For it is the duty of the cove- 
the payment being mentioned), nantor to seek out the person 
that the tenant was on the de- to whom the money is to be 
mised premises for half an hour paid, and to pay it, or tender 
before, and continued there it to him, on the appointed 
until the setting of the sun on day. 
the day on which the rent was 
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midnight of the day on which it was reserved 
payable ; and, therefore, if the landlord die before 
midnight of that day, the rent goes to his heir, 
as an incident to the reversion, (supposing it to bo 
a reversion which descends,) not to his executor, 
who would have taken it, however, had the de- 
ceased survived midnight ; since, then, it would 
have been a debt which, being personal property, 
would pass to the personal representative. Duppa 
V. Mayo, Clun’s Case, 10 Co. 127. [Rent is due, 
however, in one sense, upon the morning of the 
day on which it is reserved ; for, at common law, 
if it was paid on the morning of that day to a 
lessor who died before the day was over, the 
payment was good as against the heir. Clan’s 
Case and Dibble v. Bowater, 2 E. & B. 564. Sec 
also Lord Bockingham v. Bvnrice, 1 P. Wins. 
177 ; a case which was decided before the 
statute of apportionment, the 11 Geo. II. c. 19. 
In that case a lessor, who had made a lease 
under a power, died before sunset on the rent 
day, and the tenant paid the rent on the same 
day. The Court held that this payment was 
good to discharge the tenant, but that the 
executor of the lessor was liable, in equity, to 
account for the amount to the heir or remainder- 
man. See also as to this case, 1 Williams on 
Executors, 702.] 

Secondly, as to the mode of payment. Of 
course, where payment is made in cash, no diffi- 
culty can arise on this port of the subject, and I 


Mode of 
Payment* 
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need hardly mention that such a payment would 
be governed by the ordinary rules which prevail 
between debtor and creditor, namely, that if 
made to an authorised agent of the landlord, 
it would be as effectual as if to the landlord 
himself; [ Goodland v. Blewith, 1 Camp. 477; 
Owen v. Barrow, 1 N. R. 101 ; and Wilkinson 
v. Candlish, 5 Exch. 91 ;] that a remittance by 
the post, if authorised cither expressly or by the 
previous usage of the parties, would be a suffi- 
cient payment; [ Warwick v. Noakes, Peake, 
67 a; Pearce v. Davis, 1 M. & Rob. 365 ; and 
Ilough v. May, 4 A. & E. 954 ;] and that the 
tenant would, like other debtors, have a right 
to tender a receipt for signature under stat. 43 
Geo. III. c. 126, s. 5. (2) In these respects 
the situation of landlord and tenant is the same 
as that of any other debtor and creditor, but 
there are certain peculiarities arising out of the 
peculiar nature of the demand for rent of which 
it will be proper to take notice. 

Renu debt Rent is considered by the law as a demand of 

natore. Bh a very high nature, higher even than a demand 
upon a bond or other specialty, although, in case 
of death, it ranks as against the executor or ad- 
ministrator, with specialty debts, and is entitled 
to be paid along with them, and before simple 
contracts. See Thompson v. Thompson, 9 Price, 


(2) The stamps on receipts are now regulated by the 16 ft 17 
Viet. o. 59. 



LANDLORD AND TENANT. 


160 


471. (3) It follows from this, that if a bond 
be given for rent, the original demand will not 
merge in the specialty, as you are probably aware 
that any demand of an inferior degree would ; [sec 
Buller’s N. P. 182.] The same principle applies 
where the landlord takes a bill of exchange or 
promissory note in respect of the rent due. You 
perhaps know that, if a bill or note, payable at a 
future day, be given on account of an ordinary 
simple contract demand, for instance, for the 
price of goods sold and delivered, [or even if it is 
given on account of a judgment debt, Baker v. 
Walker , 14 M. & W. 465,] it will suspend the 
right to sue for the original demand until the 
time has arrived at which the bill or note was 
payable ; but it is otherwise where such an in- 
strument is given on. account of rent, for that, 
being a debt of a superior degree, cannot be sus- 
pended by a security of an inferior class, and, 
therefore, if a landlord take a note at three 
months on account of rent, he may nevertheless 
distrain the next day if he think proper. Davis 
v. Gyde, 2 A. & E. 623. [And the right to 
distrain is not suspended by taking a security 
for the rent even under seal, such, for instance, 
as a bond. 1 Roll. Ab. 1 lett, Extinguishment 
(A), pi. 2, p. 605 ; nor by an agreement to take 

(3) A debt for rent ranks as because the rent issues out of 
high as a specialty debt, who- the realty. Willett v. Earle , 1 
ther the rent bo reserved by Vem. 490 ; Gage v. Acton, 
lease, in writing, or by parol, Carth, 311. 


Effect of 
taking a 
bill or note 
in pay- 
ment. 
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Deductions 
which Te- 
nant is en- 
titled to 
make. 


interest on rent in arrear. Skerry v. Preston, 2 
Chit. 245. In Parrott v. Anderson , 7 Exch. 93, 
a tenant who owed rent gave a bill of exchange 
on account of it to the agent of his landlord. 
The agent indorsed the bill over to a third person, 
and gave the landlord credit for the amount, as if 
the tenant had paid the rent in money. The 
agent paid the amount to the landlord, and the 
latter afterwards distrained for the rent. The 
Court held upon these facts that it was a question 
for the jury whether the transaction amounted to 
a discount of the bill by the agent, in which case 
the rent was paid, and the distress was improper, 
or to a mere advance of the rent by the agent to 
the landlord, upon which supposition the landlord 
was still entitled to distrain.] 

Thirdly, with regard to the amount of payment. 
There are several payments in the nature of cross 
demands, which the tenant, for reasons arising out 
of his situation with regard to the land, is entitled 
to have deducted out of the amount of the rent, 
and considered as payment of so much of it. Thus 
where A. leases to B., and B. underlets to C., if 
B.’s rent falls into arrear, C. will be justified, in 
order to protect himself from A/s distress, in 
paying the arrears to A., and he will be allowed 
to treat those payments as payment of so much of 
his own rent to B. Taylor v. Zamira, 6 Taunt. 
524 ; Sapsford v. Fletcher, 4 T. R. 511 ; Exall v. 
Partridge, 8 T. R. 308 ; Johnson v. Jones, 9 A. & 
E. 809 ; [and Wheeler v. Branscombe, 5 Q.B. 373.] 
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The justice and good sense of this is obvious, for 
the hardship would bo excessive on the tenant, if 
he were compelled to pay liis own rent in hard 
cash, and yet his goods were to remain liablo to 
distress on account of the neglect of his imme- 
diate lessor to pay that which was justly due to the 
head landlord. And there is no way of prevent- 
ing this hardship from occurring, except by allow- 
ing him to protect himself by paying the head 
landlord’s demand, and setting it olf against that 
on himself. This he is therefore allowed to do, 
and it is not necessary to found his right to do 
so that the head landlord should have actually 
threatened to distrain upon him ; it is enough 
that he has demanded payment, for a demand by 
one who has the power to distrain is treated as 
equivalent to a threat of distress, and to use the 
expressions of the Lord Chief Justice Best, in 
Garter v. Carter, 5 Bing. 406, payment to such 
a person is no more voluntary on the part of 
the tenant than a donation would be volun- 
tary which was made to a beggar who pre- 
sented a pistol while he asked charity. [See also 
Vdlpy v. Manley, 1 . C. B. 594. The general rulo 
in these cases is, that the tenant can treat as a 
dischar ge of the rent only those payments to 
third parties which are made in satisfaction of a 
char ge on the land, or of a debt of the landlord. 
Boodle v. Cambell, 7 M. & G. 386 ; Graham v. 
Allsopp, 3 Exch. 186 ; and Jones v. Morris, ib. 
742. In the judgment in Graham v. Allsopp, 
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the principle of the decisions just mentioned is 
thus explained : — “ The immediate landlord is 
bound to. protect his tenant from all paramount 
claims ; and when, therefore, the tenant is com- 
pelled, in order to protect himself in the enjoy- 
ment of the land in respect of which his rent is 
payable, to make payments which ought, as be- 
tween himself and his landlord, to have been made 
by the latter, he is considered as having been au- 
thorised by the landlord so to apply his rent due , 
or accruing due. All such payments, if incapable 
of being treated as actual payment of rent, would 
certainly give the tenant a right of action against 
his landlord as for money paid to his use, and so 
would, in an action of debt for the rent, form a 
legitimate subject of set-off. And though in re- 
plevin a general set-off -cannot be pleaded, yet the 
Courts have given to the tenant the benefit of a set- 
off as to payments of this description, by holding 
them to be in fact payments of the rent itself or 
of part of it.” It is clear also from the judgment in 
Jones v. Morns, that the ground upon which the 
landlord is presumed to authorize these payments 
is that he impliedly undertakes to protect the 
tenant against claims in respect of them. “The 
principle," said the Court in that case, “of the 
.• cases which have decided that a plaintiff in re- 
plevin may, in bar to an avowry for rent in arrear, 
plead payments made to a ground landlord; or 
other incumbrancer having claims paramount to 
that of the immediate landlord making the dis- 
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distress, is that the compulsory payment by the 
tenant of ground rent or other like charge , is in 
truth a partial eviction; and the landlord is pre- 
. sumed to authorise the payment by the tenant of 
his rent to those who have a claim on the land 
paramount to his own, and against wliieh (as 
being a partial eviction) lie is bound to protect 
the party holding under him. If, at the time of 
the demise, it had been expressly stipulated that 
the tenant might so apply his rent, or a compe- 
tent part of it, no question could arise ; and even 
though no such stipulation has been made in 
express terms, yet the law considers it as implied 
in every contract of demise. Such payments arc, 
therefore, payments of rent.” A mere claim by a 
mortgagee of the premises to the rent does not 
however foil within the principle of these deci- 
sions, and cannot be set up by the tenant in 
answer to his landlord’s demand of the rent. See 
Wilton v. Dunn , 17 Q. B. 294, which was an 
action for use and occupation. The defendant 
pleaded that the occupation was by leave of the 
plaintiff, who was mortgagor in possession, that 
after the occupation the mortgagee who was enti- 
tled to the land during the whole period of occu- 
■ pation gave notice to the defendant claiming the 
mesne profits, and that the latter was until this 
police ready and willing to pay the plaintiff, and 
since it had been given had become liable to pay the 
mortgagee. The Court held that this plea afforded 
no defence at law ; although it might be that an 
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actual payment to the mortgagee under the pres- 
sure., of his claim would have been a defence. (4)] 


(4) It appears from Jones v. 
Morris , 3 Exch. 742, that the 
proper plea in order to take 
advantage of these payments 
in replevin is ricna in urretc . 
It must not bo inferred from 
tho cases mentioned in the text 
that the action for money paid 
will lie whenever one person 
discharges the debt of another. 
In order to maintain this 
action it must bo shown that 
the money sought to bo re- 
covered was paid at the request 
either express or implied of tho 
defendant. It is not indeed 
necessary that it should bo 
paid in discharge of a debt of 
the defendant, ( Hutchinson v. 
Sydney , 10 Exch. 440,) but, 
unless this bo tho case, an 
actual request must bo proved ; 
for the law will not imply ono. 
Where, howovor, the payment 
is on account of a debt due 
from the defendant no actual 
request is necessary, but it is 
sufficient if tho circumstances 
under which it was made show 
that an implied request took 
place. Grmett v. Bobimon, 
3 Bing. N. C. 10; Pawle v. 
Gum , 4 Bing, N. 0. 445; 
Lubbock v. Tribe, 3 M. & W, 
607 ; Brittain v. Lloyd , 14 M. 
& W. 762; Gumming v. Bed- 
borough, 15 M. & W. 438; 
Pollock r. Stables , 12 Q. B* 765 j 
and Lewis j* Campbell * 8 C. B. 
541. In Spencer v. Parry, 3 
A. & E, 331, a tenant agreed 
With his landlord to pay some 


taxes, which, by statute, were 
due from the landlord, but he 
omitted to do so. The land- 
lord was obliged to pay them, 
and afterwards sued the tenant 
for money paid to his use. It 
was held that tho landlord 
could not sue in this form of 
action, since the money which 
he had paid had not been paid 
in discharge of any liability of 
the tenant, except tha which 
arose from his special contract 
with tho landlord. This is a 
strong case, for the money 
was, at least as between tho 
landlord and the tenant, the 
debt of tho latter, and it might, 
consistently with tho other 
decisions, have been considered 
sufficient to show that ho 
impliedly requested the land- 
lord to pay it. In Brittain v. 
Lloyd, just cited, it was held 
moreover that an auctioneer, 
who had been compelled to pay 
tho auction duty on a sale of 
lands by auction, might re- 
cover the amount from his 
employer in this form of ac- 
tion. In Hunter v. Hunt, 1 
C. B. 300, several underlesseos 
held separate portions of pre- 
mises at distinct rents, the, 
whole of them being held under 
one original lease at an entire 
rent; and one of the under- 
lessees being threatened with 
a distress by the assignee of the 
reversion on the original leoso 
paid the whole rent. Itwasheld 
that he could not recover; from 
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Upon a similar footing stands the general land Land Tax. 
tax, where it has not been redeemed; stat.'. 38 
Geo. III. c. 5, s. 17, enacting that the tenants of 
houses and lands rated to it shall pay the tax, 
and deduct the amount from the rent due to their 
landlords. See on the construction of this enact- 
ment, Stubbs v. Parsons , 3 B. & A. 516 [and the 
judgment in the Hackney and Lamberhurst 
Tithe Cases, 1 E. B. & E. 47. 

The landlord’s property tax, and the tithe rent-' income 
charge, are also payments in the nature of cross 
demands, which are practically thrown in the first 
instance on the tenant, and which he is entitled to 
have deducted from his rent. See the 5 & 6 Viet. Tithe Bent- 
c. 35 ; Schedule A, No. IV. Rule 9 ; and the ° ***"* 

6 and 7 Win. IV. c. 71, s. 80. The cases 
which shoAV how far the statutory rights of the 
parties in these respects may be varied by express 
contract have been already referred to ; ante, pp. 
125-130. See also, as to deducting the property 
tax, FranJclin v. Carter, 1 C. B. 750. If the 
tenant pays the tax, and omits to deduct it in his 
next payment of rent, he cannot afterwards recover 
the amount as money paid to the use of his land- 
lord. Gumming v. Bedborongh, 15 M. & W. 438.] 

the other untlerlessoes, os whofn he sued, woro entire 
money paid, tho proportions of strangers so far as related to 
the rent which were duo from the shin ih dispute ; and it is 
them. It will be observed obvious that there Was, under 
that in this case the under- the circumstances, no implied 
lessee who paid the rent, contract between them with 
and the other underlessees respect to it; 
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Apportion- 

ment. 


There are other cases in which the landlord or 
his ‘representative sometimes Lays claim to a pay- 
ment less in amount than the whole sum reserved. 
This happens, among other instances, where the 
landlord is the owner of a particular estate which 
determines before the arrival of the day prefixed 
for payment. Suppose, for. instance, that A. being 
seised for life, demises to B. for ten years, and 
dies before the expiration of that term, and in the 
' middle of a quarter ; or suppose that A., being 
seised for B.’s life, leases to C. for ten years, and 
B. dies during the middle of a quarter ; in these 
and such cases as these, the question instantly 
arises, what is to be done with regard to the rent? 
Is the landlord, on the one hand, to have the 
whole quarter’s rent; or is the tenant, on the 
other hand, to pay nothing ? Or is there to be, 
as justice would seem to require, a rateable appor- 
tionment ? . 

Now, at common law, the. tenant would in 
these cases have had the land without paying any 
rent at all ; for it was a maxim that the claim for 
rent did not accrue day by day, as that for inte- 
rest on a loan does, but accrued all at once on the 
arrival of the time prefixed for payment. And if, 
therefore, the landlord’s interest determined pre- 
viously to that day, it determined also the lease 
derived out of it at a time when nothing was yet 
due, and, as the relation of landlord and tenant 
was at an end, nothing could subsequently become 
due. [See Citin' s Case, 10 Rep. 128 a, and Bar- 
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wick v. Foster, Cro. Jac. 227. At common law 
apportionment took place when there was a divi- 
sion of the land into distinct portions, but never 
in respect of time. See Dumpor’s Case, 4 Rep. 
119; Viner’s Ab. Apportionment ; and the judg- 
ment of Mr. Justice Littledale, in Slack v. Sharpe, 
8 A. & E. 373.] In order to remedy this incon- 
venience, the stat. 11 Geo. II. c. 19, sec. 15, en- 
acted that on the death [before or on the day on 
which the rent was reserved] of any tenant for life 
who had made a lease winch would determine on 
his death, the tenant should pay [the whole or] a 
rateable proportion of the rent reserved to the 
executor or administrator of the deceased, in 
respect of the time which had elapsed since the 
last rent-day. It was doubted whether this act 
would have comprised the case of a landlord who 
had made a lease of property of which he was 
seised for the life of another, and which lease 
consequently would determine on that other per- 
son’s death, or the case of an underlease made out 
of a lease for years determinable upon lives. 
However, all difficulties of this sort are now 
removed, for, by stat. 4 & 5 Win. IV. c. 22, all 
leases determinable on the life or lives of any 
persons whatever are brought within the provi- 
sions of the act of Geo. II. 

[The words of s. 15 of the 11 Geo. II. c. 19, 
are as follows ; — “ And whereas where any lessor 
or landlord, having only an estate for life in the 
lands, tenements, or hereditaments demised, hap- 
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pens to^die before or on the day on which any 
rent is reserved, or made payable, such rent, or 
any part thereof, is not by law recoverable by the 
executors or administrators of such lessor or land- 
lord ; nor is the person in reversion entitled 
thereto, any other than for the use and occupation 
of such lands, tenements, or hereditaments, from 
the death of the tenant for life ; of which advan- 
tage hath been often taken by the under tenants, 
who thereby avoid paying any tiling for the same; 
for remedy whereof be it enacted by the authority 
aforesaid, that after the 24th day of June, 1738, 
where any tenant for life shall happen to die 
before or on the day on which any rent was 
reserved or made payable upon any demise or 
lease of any lands, tenements, or hereditaments, 
which determined on the death of such tenant for 
life, that the executors or administrators of such 
tenant for life shall and may, in au action on the 
case, recover of and from such under-tenant or 
under-tenants of such lands, tenements, or here- 
ditaments, if such tenant for life die on the day 
on which the same was made payable, the whole, 
or if before such day then a proportion of such 
rent according to the time such tenant for life 
lived, of the last year, or quarter of a year, or 
other time in which the said rent was growing 
due as aforesaid, making all just allowances, or a 
proportionable part thereof, respectively.” The 4 
Sc 5 Wm. IV. c. 22, came into operation on the 
16th of June, 1834. By s. 1 of this act (after 
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reciting that portion of the 11 Geo. II. c. 19, 
which relates to this subject), it is enacted that 
“ rents reserved and made payable on any demise 
or lease of lands, tenements, or hereditaments 
which have been and shall be made, and which 
leases or demises determined or shall determine 
on the death of the person making the same 
(although such person was not strictly tenant for 
life thereof), or on the death of the life or lives 
for which such person was entitled to such here- 
ditaments, shall, as f;ir as respects the rents 
reserved by such leases, and the recovery of a 
proportion thereof by the person granting the 
same, his or her executors or administrators (as the 
case may be), be considered as within the provisions 
of the said recited act.” By s. 2 it is provided, that 
after the passing of the act, “all rcnts-service 
reserved on any lease by a tenant in fee or for 
any life interest, or by any lease granted under 
any power (and which lease shall have been 
granted after the passing of this act), and all 
rents-cliarge, and other rents, annuities, pensions, 
dividends, moduses, compositions, and all other 
payments of every description, in the United 
Kingdom of Great Britain and Ireland, made pay- 
able or coming due at fixed periods under any 
instrument that shall be executed after the pass- 
ing of this act, or (being a will or testamentary 
instrument) that shall come into operation after 
the passing of this act, shall be apportioned so 
and in such manner that on the death of any 
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person interested in any such rents, &c., or other 
payments, or in the estate, fund, office, or benefice 
from or in respect of which- the same shall be 
issuing or derived, or on the determination by 
any other means whatsoever of the interest of any 
such person, he or she, and his or her executors, 
administrators, or assigns, shall be entitled to a 
proportion of such rents, &c., and other payments, 
according to the time which shall have elapsed 
from the commencement or last period of pay- 
ment thereof respectively (as the case may be), 
including the day of the death of such person, or 
of the determination of his or her interest, all 
just allowances and deductions in respect of 
charges on such rents, &c, and other payments 
being made ; and that every such person, his oi- 
lier executors, administrators, and assigns shall, 
have such and the same remedies at law and in 
equity for recovering such apportioned parts of 
the said rents, Su\, and other payments, when the 
entire portion of which such apportioned parts 
shall form part shall become due and payable, 
and not before, as he, she, or they would have 
had for recovering and obtaining such entire 
rents, &c., and other payments, if entitled thereto, 
but so that persons liable to pay rents reserved 
by any lease or demise, and the lands, tenements, 
and hereditaments comprised therein, shall not be 
resorted to for such apportioned parts specifically 
as aforesaid ; but the entire rents of which such 
portions shall form a part shall be received 
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and recovered by the person or persons who, if 
this act had not passed, would have been entitled 
to such entire rents ; and such portions shall be 
recoverable from such person or persons by the 
parties entitled to the same under this act in any 
action or suit at law or in equity." By s. 3, it is 
enacted that the act is not to apply “ to any case 
in which it shall be expressly stipulated that no 
apportionment shall take place, or to annual sums 
made payable in policies of assurance of any de- 
scription.” Under these statutes, where a lease 
determines on the death of the lessor (whether 
strictly tenant for life or not), or on the death of 
the person for whose life it was held, the remedy 
for recovering the fraction of rent which is made 
payable by the statutes in respect of the time 
, elapsed since the last period of payment is given, 
you will see, to the personal representative of the 
lessor, or to the lessor himself, as the case may be. 
There is no division of the rent between the 
lessor or his representative and the reversioner or 
remainder-man. "Where, however, the lease con- 
tinues after the death of the lessor, and the rent 
is apportioned between his representative and the 
heir or remainder-man, the entire rent must, if 
reserved on lands, &c., be recovered by the latter, 
who .is bound to account with the personal repre- 
sentative for his share of it. Several cases have 
been decided upon the later of these acts. It 
has been held to extend to Scotland. Fordyce v. 
Bridges, 1 H. of Lords’ C. 1 . It does not apply. 
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it seems, where the landlord has put an end 
to the relation of landlord and tenant by his 
own act. Older show v. Holt, 12 A. & E. 590. It 
has been held that it does not extend to rents 
which have not been reserved by an instrument 
in writing (In re Markhy, 4 Myl. & Cr. 484), 
but that it applies to rents reserved by leases 
granted after the passing of the act, in pursuance 
of a power created before the act, Plummer v. 
Whiteley, 29 L. J. Chan. 247 ; and Wardroper v. 
Outfield, 33 L. J. Chan. 605. This statute does 
not however apply as between the personal repre- 
sentative and the heir of a tenant in fee. Broione 
v. Amyot, 3 Hare, 173; Beer v. Beer, 12 C. B. 
60. Its provisions have, by the 6 & 7 Wm. IV. 
c. 71, s. 86, been extended to the rent-charge 
substituted for tithes by the Tithe Commutation* 
Acts. See further, as to the construction of these 
acts, Lowndes v. Earl of Stamford, 18 Q. B. 425 ; 
Chitty’s Statutes by Wclsby and Beavan, tit. Land- 
lord and Tenant ; and the judgment in Bridges v. 
Potts, 17 C. B., N. S., 314. A later act, which has 
taken away in certain cases the right to emble- 
ments, and has allowed to tenants an extended 
occupation ns a compensation for the loss of this 
right, also contains a provision for apportioning 
the rent in the cases to which it relates. I mean 
the 14 & 15 Viet. c. 25, s. 1, by which it is provided, 
that where the lease or tenancy of any farm or 
lands held by a tenant at rack-rent determines by 
the death or cesser of the estate of any landlord 
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entitled for his life or for any other uncertain in- 
terest, the tenant, instead of claiming emblements, 
is to continue to occupy until the end of the current 
year of . the tenancy, and is then to give up the 
possession without any notice to quit. And the 
succeeding landlord or owner is entitled, under 
this statute, to recover from the tenant, in the 
same manner as the original landlord could have 
done if his interest had continued, a fair propor- 
tion of the rent for the period between the death 
of the original landlord, or the cesser of his inte- 
rest, and the giving up of the possession by the 
tenant. Lastly, the Lands Clauses Consolidation 
Act, 1845 (8 & 9 Viet. c. 18), also authorises the 
apportionment of the rent where part only of 
lands comprised in leases for terms of years is 
taken for the purposes of the public undertakings 
to which this act relates ; see s. 119 ; and under 
the 17 & 18 Viet. c. 82, where property is re- 
quired for the purposes of the Church Building 
Acts, which is included with other property in a 
lease or underlease, the rent, and any fine certain 
to be paid on renewal, may be apportioned, or 
wholly charged on the part of the property which 
is not required for these purposes.] 

Fourthly, with regard to the mode in which 
payment of rent is enforced. 

I have already mentioned, that, in leases made 
by deed, a condition enabling the lessor to re- 
enter and put an end to the demise in case of 
the non-payment of rent or the non-performance 
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of the covenants is usually inserted, and I endea- 
voured to explain what is the practical effect of 
such a condition [ante, p. 1 40.] Besides this, the 
landlord may bring an action to recover the rent 
in arrear. This action, if the lease be by deed, 
may be cither in the form of debt or covenant. 
If it be not by deed, the action of covenant will 
not lie, as that is always grounded on an instru- 
ment under seal : but the landlord may bring an 
action of debt on simple contract, or of assumpsit 
for the use and occupation of the premises. (5) 
The remedies by debt and covenant existed at 
common law, but the action of .assumpsit is given 
by stilt. 11 Geo. II. c. 19, s. 14, the effect of 
which you will find discussed in Selwyn’s Nisi 
Prius, title Use and Occupation. 

[Before I leave this subject, I must refer to the 
following general rules with respect to the action 
for use and occupation. The stat. 11 Geo. II. 
c. 19, enabled the landlord to bring an action on 
the case for use and occupation, without being 
liable to be defeated by proof of a parol demise 
or agreement. But the action of debt for use and 
occupation lay at common law, and coidd not be 
defeated by proof of a demise (not under seal) 
reserving a certain rent. Gibson v. fork, 1 Q. B. 

(5) Since the Common Law actions are began, and causes 
Proc edure Act, 1832 (15 & 16 of action of different kinds 
Viet. o. 76), forms of action, against the same parties and 
although not abolished so far in the same rights (except 
as they hare any substantial ejectment and replevin) may 
existence, need not be men* be joined in the same suit, 
tioned in the writs by which See ss. 3 and 41. 
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850. And use and occupation will lie even where 
there is a lease by deed, if it appears that the 
deed was only intended as an escrow. Gudgen 
v. Besset, 6 E. & B. 986. In order to support 
the action, it is not sufficient to show that the 
land or premises of one person have been occu- 
pied by another ; it must be proved that there 
was a contract express or implied to pay for 
the occupation. See the judgments of Mr. Justice 
Buller in Birch v. Wright, 1 T. R. 387 ; and of 
Mr. Justice Bayley, in Hull v. Burgess, 5 B. & C. 
333 ; Smith v. Edridge, 15 C. B. 236 ; and 
Churchtoard v. Ford, 2 H. & N. 446. Thus, in 
Winterhottom v. Ingham, 7 Q. B. 611, the vendee 
of an estate was suffered to enter upon the pre- 
miss and occupy them whilst the title was under 
investigation. The contract of sale was subse- 
quently determined for Avant of title, and soon 
after, the purchaser gave up the possession ; and 
it Avas held that the vendor could not recover for 
the occupation during the time when the title was 
being investigated, although the jury found that 
the occupation had been beneficial. In Howard 
v. Shaw, 8 M. & W. 118, an intending purchaser 
was let into possession under the contract of sale. 
The purchase afterwards went off, but the vendee 
kept possession of the premises for some time. 
The Court implied under these circumstances a 
contract on the part of the vendee to pay for the 
occupation which took place subsequently to the 
time at which the contract of sale had gone off, 
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although there was evidence to show that the 
vendee kept possession after the contract of sale 
was put an end to, not with any intention of 
paying for the occupation, but in order to in- 
demnify himself against the loss of a portion of 
the deposit money which had not been returned 
to him. Sec also Kirtland v. Poumett, 2 Taunt. 
145, and Hull v. Vaughan, G Price, 157. In 
Tew v. Junes, 13 M. & W. 12, which was also an 
action for use and occupation, it appeared that 
the defendant and another person had conveyed 
to the plaintiff an undivided moiety of several 
houses of which they were seised as devisees in 
trust under a will. The defendant had occupied 
one of these houses for a number of years before 
the stde, and he remained in possession aftei*thc 
conveyance ; but as there was no evidence of 
any express contract between him and the plain- 
tiff in respect of the occupation subsequently to 
the side, it was held that the action could not 
be maintained. 

In order to support this action under the 
statute, it is sufficient, if there is an actual hold- 
ing on the part of the tenant, and if he has the 
power to occupy the premises so fa^ as depends 
on the landlord. The tenant is therefore liable, 
although the demised premises have been destroyed 
by fire. See Pindar v. Ainsley, cited in the judg- 
ment in Belfour v. Weston, 1 T. K. 312 ; Batyr 
y. Iloltjjzqffell, 4 Taunt 45 ; Leeds v. Cheetkam, 
1 Sim. 146 ; Izon v. Gorton, 5 Bing. N. C. 501 ; 
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Packer v. Gibbins, 1 Q. B. 421 ; Surplice v. 
Farmtoorth, 7 M. & Gr. 576 ; Lofft v. Dennis, 1 
E. & E. 474 ; and j>os#, Lecture VII. But an actual 
entry by the tenant is necessary. Edge v. Straf- 
ford, 1 Cr. & J. 391 ; and Lowe v. Boss, 5 Exch. 
553. In Smith v. Twoart, 2 M. & Gr. 841, a 
person who had agreed to take a house sent in a 
servant to clean it, obtaining the key from the 
previous tenant, and also caused one of the rooms 
to be repaired. It was held in an action for use 
and occupation, that this was sufficient evidence 
of occupation to go to the jury. See also Toime 
v. D' Heinrich, 13 C. B. 892. It is not necessary, 
however, that the tenant should occupy person- 
ally ; it is sufficient if he allows ’ auother person 
to occupy. Bull v. Sihhs, 8 T. R. 327 ; Bertie v. 
Beaumont, 16 East, 33 ; Christy v. Tancrcd, 7 
M. & W. 127 ; 9 M. & W. 438 ; 12 M. & W. 316 ; 
and Waring v. King, 8 M. & W. 571. If a lease 
is made to two persons, and one holds over at its 
expiration without the assent of the other, they 
arc not both liable for use and occupation. 
Draper v. Crofts, 15 M. & W. 166. 

Lastly, I must tell you that in an action for use 
and occupa^on it may be shown that the plain- 
tiff's title expired after the demise, and Ixjforc 
the period in respect of which the action is 
brought, although there has not been any evic- 
tion, and the possession has not been given up to 
the plaintiff. See Mountnoy v. Collier, 1 E. & B. 
630.] 
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But the great and peculiar remedy of landlords 
is that -by Distress. 

Distress is a right to take personal chattels 
found oil the demised premises (6) for the pur- 
pose of obtaining payment of the rent arrcar. It 
is a mode of proceeding immcmorially known to 
the common law, and exists in several other cases 
not arising between landlord and tenant, [l Boll. 
Ab. Distress (E.) (F.) ; 8 Rep. 41 a ; 3 Black. 
Comm. 7.] It is, however, with relation to those 
persons alone that I am to consider it, and in 
doing so it is necessary to inquire, 

[1st. When the right to distrain exists.] 

2ndly. What the landlord may distrain. 

3rdly. Where, he may distrain. 

4thly. When the distress should be made. 

5thly. How he may distrain. 

Gthly. What he must do with the distress. 

7 thly. What are the tenant’s remedies if the 
distress be wrongful. 

[Now with regard to the first point, namely, 
when the right to distrain exists : — I must call 
your attention to the following general rules. 

No distress can be made for rent, unless there 
is an actual demise at a fixed rent. Hegan v. 
Johnson, 2 Taunt. 148 ; Dunk v. Hunter ,' 5 B. & 

(6) There must be a demise; X. S. 634. The right to dia- 
whoro thorc is a mero licence, train is not so absolutely inci- 
a$, for instance, 'where stand- dent to a demise that it cannot 
ing room for lace machines is bo postponed by agreement 
let, no distress can be made, between the parties. Giles v. 
Hancock v. Justin, H C. B., Spencer, 3 C. B., N. S. 244. 
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A. 322 ; Knight v. Benett, 3 Bing. 361 ; Begnart 
v. Porter, 7 Bing. 451 ; Riseley v. Ryle, 11 M. & 
W. 16 ; Watson v. Ilawt/, 8 Excli. 335 ; and 
Hancock v. Austin, 14 C. B., N. S. 634. But a 
landlord may distrain on a tenancy at will, if a 
yearly rent is reserved, Litt. s. 72 ; and a rent is 
sufficiently certain which may be reduced to 
certainty by computation. See Daniel v. Grade, 
6 Q. B. 145 ; and Doe <1. Erlney v. Benham, 7 
Q. B. 976 ; cited ante, pp. 112, 120. The right 
to distrain may also exist by express agreement 
between the parties, although the. subject-matter 
in respect of which this power is reserved may not 
l>e strictly a rent ; therefore, where by a contract 
between a landlord and a tenant, it was stipu- 
lated that a penalty should be paid for every 
yard of hay which was not spent upon the land, 
and that it should be recoverable by distress as 
for rent in arrear, it was held that it might be so 
recovered ; but that as it was not a rent, the 
landlord could not avow for it in the general 
form which is given by the 11 Geo. II. c. 19. 
Pollittx. Forrest, 11 Q. B. 949. 

Another general rule is, that a landlord who 
has no reversion cannot distrain ; therefore if a 
lessee for years assigns his term, reserving a rent, 
he cannot distrain at common law, nor under the 
4 Geo. II. c. 28, s. 5 ; but he may bring debt for 
the rent, which is not merely a sum in gross, 
although no reversion remains in him. Newcomb 
v. Harvey, Garth. 161 ; v. Cooper, 2 Wils. 


Rent must 
be certain. 
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375 ; Smith v. Mapleback, 1 T. E. 441 ; Preeee v. 
Corrie, 5 Bing. 24 ; Pollock v. Stacey, 9 Q. B. 
1033 ; and Williams v. Hayward, 1 E & R 1040. 
A tenant from year to year, who underlets from 
year to year, has however a sufficient reversion to 
distrain. Curtis v. Wheeler, 1 Moo. & M. 493. 

The landlord may lose his right to distrain by 
the lapse of time. Since the passing of the 3 & 4 
Wm. IV. c. 27, s. 42, only six years' arrears of 
rent are recoverable by distress. But the power 
to distrain for this limited amount is not, I 
think, lost Ity reason of the mere non-payment of 
the rent for any time short of the period after the 
lapse of which the right to recover the land itself 
Effect of is gone. Where the right to the land is at an end, 
limitation, as there is no longer any tenancy, or any rever- 
sion, the right of distress ceases also. Where the 
land continues to be held under a lease in writing, 
and the rent is simply withheld, the non-payment 
of it for any number of years will not affect the 
interest of the landlord or his representatives in 
the land itself. Doc d. Davey v. Oxenham, 7 M. 
& W. 131 ; and Sugden’s Essay on the Real Pro- 
perty Statutes, c. I. s. III., But where there is no 
lease in waiting, the right to recover the land is 
lost so soon as twenty years have elapsed from 
the time at which the right of action in this 
respect has accrued to the landlord, or to any 
person through w r hom he claims ; and this time 
when the receipt of rent has been discontinued, is 
the last time at which the rent was received. See 
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the 3 & 4 Wm. IV. c. 27, ss. 2, 3, and 8. By s. 2 
of this act, it is provided that no person shall 
make an entry or distress, or bring an action to 
recover any land or rent, but within twenty years 
next after the right of entry, distress, or action 
has first accrued. But this section has been held 
not to apply to rents reserved on a demise, but to 
be confined to rents existing as an inheritance 
distinct from the land, and for which, before this 
act, the party entitled to them might have had an 
assize ; see Paget v. Foley, 2 Bing. N. C. 679 ; 
Grant v. Ellis, 9 M. & W. 1 1 3 ; Doe d. Angell v. 
Angell, 9 Q. B. 328 ; The Dean of Ely v. Cash, 
15 M. & W. 617 ; and Owen v. De Beauvoir, 16 
M. & W. 547 ; S. C. 5 Exch. 166 ; the only way, 
therefore, in which it can affect the right of 
making a distress is by its operation in destroy- 
ing the right to recover the land itself after the 
period of limitation which it mentions. By an 
act which passed in the same session, the 3 & 4 
Wm. IV. c. 42, s. 3, a limitation of twenty years 
is imposed on actions of debt for rent upon an 
indenture of demise, but this statute does not 
mention distresses. See further as to the con- 
struction of these acts, the cases last cited, the 
notes to Nepean v. Doe, 2 Smith’s L. C. (5th Edi- 
tion) 577 ; and Humfrey v. Gery, 7 0. B. 567. 

There is another general rule, limiting the right 
of a landlord to distrain, namely, that after a 
distress for rent has once been made, no second 
distress will be valid for the same rent where 
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distress 
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enough might have been taken under the first 
distress, or where, enough having been taken 
under it, that distress has been voluntarily aban- 
doned. Dawson v. Cropp, 1 C. B. 961. And a 
person entitled to distrain for an entire demand 
cannot split it. Owens v. Wynne, 4 E. & B. 579. 
The first of these rules is illustrated, and the limi- 
tations on it arc explained, in Bagye, App., v. 
Match/, liesp., 8 Excli. 641, where a landlord dis- 
trained upon the goods of a tenant, who had pre- 
viously committed an act of bankruptcy. Before 
any sale took place the landlord withdrew the dis- 
tress without obtaining payment of the rent, owing 
to a notice from one of the creditors of the tenant 
that he was taking proceedings in bankruptcy 
against him ; but at that time no assignee had 
l>een appointed. The landlord afterwards distrained 
a second time for the same rent. The Court held 
that as he had abandoned the first distress on 
account of a mere threat, which he ought to have 
disregarded, and without any sufficient excuse, 
the second distress was illegal. “ There is nothing 
more clear,” said Baron Parke, in delivering judg- 
ment, “ than this, that a person cannot distrain 
twice for the same rent, for if he has had an 
opportunity of levying the amount of the first 
distress, it is vexatious in him to levy the second, 
un less there be some legal ground for his adopting 

such a course If there has been some 

mistake as 'to the value of the goods, and the 
landlord fairly supposed the distress to be of the 



LANDLORD AND TENANT. 


proper value at the time of levying the first dis- 
tress, and he afterwards finds it to bo insufficient, 
he may then distrain for the remainder ; or, if 
the tenant has done anything equivalent to 
saying, ‘Forbear to distrain now, and postpone 
your distress to some other time in such cases 
the landlord may distrain a second time. But 
if there is a fair opportunity, and there is 
no lairful or legal cause why he should not 
icork out the payment of the rent by reason 
of the first distress, his duty is to work it out 
by the first distress, and he cannot distrain 

again The principle upon which, as a 

general rule, a landlord cannot distrain twice 
is, that he must not vex his tenant by the exercise 
upon two occasions of this summary remedy.” 
Where however the tenant by his misconduct 
prevents the realisation of the first distress, a 
second is lawful. Lee v. Cooke, 2 H. & N. 58t; 
S. C. in error, 3 H. & N. 203. Lastly, the dis- 
charge of the tenant under the Bankruptcy Acts 
does not take away the right to distrain. Briggs 
v. Soiciy, 8 M. & W. 729 ; Newton v. Scott, 9 M. & 
W. 434 ; S. C., 10 M. & W. 471. Nor was it held 
to Iks any objection to a distress that after the 
rent became due, the tenant petitioned the then 
existing Insolvent Court, inserted the rent in his 
schedule, and whs opposed in respect of it by the 
landlord, but obtained his discharge. Phillipps 
v. Shervill, 6 Q. B. 944. Though, as we shall see 
in a later chaptef (Lecture X.), the landlord’s 
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right to distrain is in these cases limited to a 
year’s rent.] 

Wuat the Now with regard to the [second] point, namely, 
uiy di>- what may the landlord distrain — the general rule 
is, that all personal chattels found on the premises 
naeui to m{, y distrained for rent, whether they be the 
Chattel* chattels of the tenant or of a third person. Gilb. 

personal. x 

Distr. 33 ; 3 Black. Comm. 7. But, to this rule 
there arc some exceptions, militating both ways, 
for there arc several cases in which personal 
chattels found upon the demised premises arc 
Exertion*, protected from the landlord’s distress, and there 
are others again in which things which are not 
personal chattels and therefore are not, according 
to the rule I have just stated (which is that of 
the common law and applies to personal chattels 
only), liable to distress, .have been, by the enact- 
ments of particular statutes, rendered distrainable. 
Thins* »i>- ‘ There are, I have just said, certain cases in 

protoctoJ. which personal chattels found on the demised 
premises arc exempted from the landlord’s dis- 
tress. You will find those enumerated and classi- 
fied in the celebrated case of Simpson v. JHartopp, 
Willes, 512 [and the notes to that case, 1 Smith’s 
Lead. Ca. 373, 5th Edit.]. In tins case the Lord 
Chief Justice Willes, who is himself the reporter, 
states in his judgment, that there are some things 
absolutely, some conditionally, privileged from 
being subjects of distress. Thus, in the first 
place, fixtures or things annexed to the freehold 
are absolutely privileged against it, a class upon 
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which I need hardly have observed, since I had 
confined the description of things liable to be 
distrained to chattels personal. It may, how- 
ever, be worth while to remark a difference which 
exists in this respect between distresses and exe- 
cutions, for under executions by fieri facias, 
fixtures, which the party against whom the exe- 
cution issues could have removed, as against his 
own immediate landlord, may be seized (see 
Poole's Case, 1 Salk. 3C8), whereas Chief Justice" 
Willcs lays it down clearly, in the case I have 
cited, that such articles are not seizablc under a 
distress. [See also Co. Litt. 47 b. The rule with 
reference to the exemption of things annexed to 
the freehold from distress was laid down by 
Lord Kenyon, in Gorton v. Falkner, 4 T. R 
567, in the following terms: — “We may lay it 
down as a general proposition, that at this time 
all movable chattels are distrainable, whatever 
may have been said in ancient times to restrain 
the distress on those things which partook of the 
profits of the soil. Now, not only living animals, 
but also inanimate tilings, may be distrained. 
But to this general proposition there are several 
exceptions : some things are exempt from being 
distrained on account of the place, and others on 
account of the things themselves. The anvil in 
the smith's shop, and the millstone, are privileged, 
because they are affixed to the freehold, and a 
temporary removal of the one or the other for 
the purpose stated in the argument (the purpose 
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of cleaning them) is not sufficient to destroy that 
privilege.” 

Another reason why fixtures are not distrain- 
able is, that as they cannot be severed without 
injur}', it Is not possible to restore them in the 
same condition as when they were seized ; and, 
at common law, a distress being a mere pledge, 
nothing could be distrained which could not be 
returned in the same plight ; Termes de la Ley, 
•Distress, 69 a ; Co. Litt. 47 a and this is a rule 
still in force, subject to some statutory excep- 
tions as to growing crops, and matters of this 
nature. Morin/ v. Pincombe, 2 Exch. 101. 

Another ground upon which the protection of 
fixtures from distress has been rested is, that when 
affixed to the freehold they become part of the 
thing demised, and the nature of a distress is not 
to resume part of the thing itself for the rent, but 
only the induct a et illata upon the soil or house. 
Sec the judgment in Ilellawell v. Eastwood, 6 
Exch. 311. 

The following cases will also show the applica- 
tion of these rides. In Niblct v. Smith, 4 T.R 
504, it was held that a limekiln affixed to the free- 
hold could not be distrained. Fixtures, such as 
kitchen ranges, stoves, coppers, and grates, axe 
not distrainable, although they may be removed 
by the tenant during the term. Darby v. Harris , 
1 Q. B. 895. In Wiltshear v. Cottrell, 1 E. & B. 
674, it was held that a granary, resting by its 
mere weight upon staddles built into the land, 
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was not a fixture within the meaning of a deed 
by which all the fixtures appertaining to a farm 
were conveyed. In many of the cases on this 
subject, questions have arisen as to the degree of 
annexation which is necessary in order to bring 
particular articles within the rule which exempts 
fixtures from distress. Thus in Duck v. Braddyll, 
M‘C1. 217, it was doubted whether machinery 
bolted to the floor of a factory was distrainal tie. 
And in Traces v. Harter, 2 Cr. & M. 177, Lord 
Lyndhurst said : “ The screwing of a stocking- 
frame to the floor to keep it steady would not 
make it a fixture.” The. judgment in Ilcllaiocll 
v. Easticood, just cited, throws great light on 
this subject. In that case a portion of some 
machinery used for the purpose of spinning 
cotton was fixed by screws to the wooden floor 
of a mill, and another part of it was fastened by 
screws sunk into holes in the stone flooring, 
secured by molten lead poured into them. It 
was held tliat this machinery was distrainable for 
rent In delivering the judgment of the Court, 
Baron Parke said, in reference to the question 
whether the machines, when fixed, were parcel of 
the freehold : “ This is a question of fact depend- 
ing on the circumstances of each case, and princi- 
pally on two considerations : first, the mode of 
annexation to the soil or fabric of the house, and 
the extent to which it is united to them ; whether 
it can easily be removed, integre , salve, et commode, 
or not, without injury to itself or the fabric of 



198 


THE LAW OF 


the building : secondly, on the object and pur- 
pose of the annexation ; whether it was for the 
j permanent and substantial improvement of the 
dwelling, in the language of the Civil Law, per- 
petui usus causa, or in that of the Year Book, 
pour un profit del inheritance (20 Hen. VII., 13), 
or merely for a temporary purpose, or the more 
complete enjoyment and use of it as a chattel. 
Now, in considering this case we cannot doubt 
that the machines never became part of the free- 
hold. They were attached slightly, so as to be 
capable of removal without the least injury to 
the fabric of the building, or to themselves ; 
and the object and purpose of the annexation 
was, not to improve the inheritance, but merely 
to render the machines steadier and more ca- 
pable of convenient use as chattels. They were 
never a part of the freehold any more than a 
carpet would be which is attached to the floor by 
nails for the purpose of keeping it stretched out, 
or curtains, looking-glasses, pictures, and other 
matter's of an ornamental. nature, which have been 
slightly attached to the walls of the dwelling as 
furniture, and which is probably the reason why 
they and similar articles have been held, in 
different cases, to be removable. The machines 
would have passed to the executor (per Lord 
Lyndhurst, C. B . ; Trappes v. Harter, 2 C. & M. 
177). They would not have passed by a con- 
veyance or demise of the mill. They never ceased 
to have the character of movable 'chattels, and 
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were therefore liable to the defendant’s distress.” 
But I must tdl you that it is clear that articles 
such as a steam-engine, boiler, com-crusher, and 
grinding-stones annexed to the walls so as to be 
capable of being removed without injury to them- 
selves, or to the premises, may become, in point 
of law, irremovable, as forming part of the free- 
hold, if it appears that they were attached to the 
freehold for the purpose of improving the in- 
heritance, and not for any temporary purpose, 
Walmsley v. Milne, 7 C. B. N. S. 115. Hoc also 
Lane v. Dixon, 3 C. B. 770 ; Wood v. Jlcicctt, 8 
Q. B. 913 ; and Waterfall v. Penistonc, G E. & B. 
876. 

Where a landlord distrains, amongst other 
tilings, goods which arc not distrainable (as, for 
instance, looms which arc in work, there being on 
the premises other goods sufficient to satisfy the 
rent), and the tenant, in order to obtain a with- 
drawal of the distress, pays the amount of the 
rent and the costs, lie is entitled in an action of 
trespass to recover only the actual damage caused 
by the taking of the privileged goods, and not 
the whole amount of the money which he has 
paid. Harvey v. Pococle, 11 M. & W. 740. And 
as no one can acquire a right by his own v'rongful 
act, if a landlord severs fixtures under a distress, 
it is clear that the tenant may bring trover for 
them, and describe them as goods and chattels, 
although trover will not he for fixtures unsevered 
from the freehold. Dalton v. Whittem, 3 Q. B. 
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961 ; Bojfey v. Henderson , 17 Q. B. 574 ; and 
Wilde v. Waters, 16 C. B. 637.] 

Again, a chattel is privileged against distress 
which is upon the premises in consequence of its 
having been delivered to the owner to be wrought, 
worked up, or managed in the icag of his trade or 
employment. Thus, if I have sent cloth to 5 tailor 
to be made into a coat, or if I send my horse to a 
smith’s shop to be shod, or goods to a factor to be 
sold, or to a earner to be carried, tins cloth, tliis 
horse, these goods, are not distrainable by the 
respective landlords, of the persons to whom I 
have so intrusted them, while they remain upon 
the premises of the persons for the above pur- 
poses. 1 Inst. 47 a; Gisbournv. Hurst, 1 Salk. 
249 ; Gilman v. Elton, 3 B. & B. 75 ; Thompson 
v. Mashiter, 1 Bing. 283 ; Matthias v. Mesnard, 2 
C. & P. 353. The principle on which these cases 
have proceeded is that, in a commercial country 
like England, the interest of the public, as well 
us that of individuals, requires that confidence 
should, as much as possible, be encouraged and 
kept alive between the trader and his customers, 
and therefore the law privileges my goods from 
distress while in the custody of my trader in the 
■way of trade, lest, if they were not so privileged, 
I might be deterred from trusting them to a poor 
and industrious man by the apprehension that if 
his rent should fall in arrear my goods might be 
appropriated to the payment of it Upon this 
general principle of public policy proceeds the 
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case of Adams v. Gram, 1 Or. & M. 380, 3 
Tyrwh. 326, where it was held that goods sent 
to an auctioneer for sale were privileged from 
being distrained for his rent. “ It is the interest 
of the public,” said Sir John Bayley, “ to bring 
buyers and sellers together at fixed places. This 
privilege is therefore of great importance to the 
owners of goods, who should not be exposed to 
the risk of losing them from the default of the 
parties on whose premises they are deposited for 
that purpose.” On the same principle proceeded 
Brown v. Shevilf, 2 A. & E. 138, in which the 
carcass of a beast sent to a butcher to be 
slaughtered was held to be privileged from 
distress in respect of the butcher’s rent. Still, 
though this sort of privilege is, no doubt, very 
beneficial, and lias, to use the words of Sir John 
Bayley, in the case I have just cited, “ been from 
time to time increased in extent, according to the 
new modes of dealing established between parties 
by the change of times and circumstances,” the 
Courts have latterly shown a strong disposition 
to restrain it from exceeding the limits strictly 
warranted by that principle ; instances of which 
disposition on the. part of the Courts you will 
find in the later cases of Mvspratt v. Gregory, 
1 M. & W. 633, [S. C. in error, 3 M. & W. 677,] 
and Joule v. Jaelcson, 7 M. & W. 450. [See also 
the notes to Simpson v. JJartopp, 1 Smith’s L. C. 
373, 5th Edit Lord Coke says (Co. Litt 47 a) 
that sacks of com or meal in a mill are exempt ; 
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meaning, doubtless, the corn of customers left 
there in the way of trade. So, silk sent to a silk- 
weaver to manufacture into velvet cannot be 
distrained. Gibson v. Ireson, 3 Q. B. 39. Goods 
standing on the premises of a commission agent 
for side in the way of Ids business, as, for instance, 
a cab in the hands of an agent for the sale of 
carnages, are also privileged from distress for 
rent. Findon v. M'Laren , 6 Q. B. 891. But it 
is otherwise with respect to horses and carriages 
standing at lively. Parsons v. Gingell, 4 C. B. 545. 
And brewers’ casks sent to a public-liousc with 
beer and left there until the beer is consumed 
arc not protected. See Joule v. Jackson, just cited. 
Goods at an auctioneer’s for sale arc privileged 
even although the auctioneer may have acquired 
the occupation of the place of sale by a trespass. 
Brown v. Arundel !, 10 C. B. 54. So are goods 
which are deposited by an auctioneer for the 
purpose of sale in an open yard belonging to his 
premises. Williams v. Holmes, 8 Excli. 861. 
Lastly, it has been recently held that goods in 
the possession of a pawnbroker as a security for 
money advanced, cannot be distrained for rent. 
Swire v. Leach, 18 C. B. N. S. 479.] 

Again, things which are actually in some per- 
son's use are, while they so continue, privileged 
from being taken by way of distress for rent. 
Thus it is laid down in the judgment in Simpson 
v. JIartopp, which I have already cited, that the 
horse on which a man is actually riding, the tools 



LANDLORD AND TENANT. 


SOS 


with which a man is actually working, are exempt 
from distress. And this again is founded on 
reasons of public policy, for, were it otherwise, 
there might be great danger of a breach of the 
peace being occasioned by the attempt to take 
the chattel in actual use out of the possession of 
the person using it. [Co. Litt. 47 a; Field v. 

Adams , 12 A. & E. G49. 

Animals in a wild state, wherein no one has a Doga ami 
valuable property, such as bucks and does, are n>ui«, when 
also privileged from distress. Dogs are also ubio. 
mentioned by Lord Coke as protected ; Co. Litt. 

47 a ; but it is very doubtful whether this 
exemption is still in force ; see the judgment 
in Davies v. Powell, AYilles, 48, and the notes 
to Simpson v. Hartopp, 1 Smith’s L. C. 378, 

5th Edition. It must however be observed that 
although, as is stated in the judgment just re- 
fereed to, the law now undoubtedly takes notice 
of dogs as valuable things ( Wright v. Jlamscot, 

1 Saund. 83, Binstead v. Buck, 2 W. Bl. 1117), 
this was so also at the time when the rule in 
question waylaid down by Lord Coke : see Ireland 
v. Higgins, Cro. Eliz. 125 ; although the property 
which the law recognises in them, and in other 
animals of the like nature which do not serve 
for food, is only a base property ; 4 Black. Comm. 

235. The statutes which make the stealing of 
dogs punishable do affect this question. Deer 
-kept in a private enclosure may be distrained. 

Davies v. Powell. Cattle which escape out of 
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the land of a stranger upon the land out of which 
the rent issues, through a defect of the fences 
which the tenant is bound to repair, cannot be 
distrained for rent, unless the owner, after notice, 
neglects or refuses to take them away. See 2 
Leon. 7 ; Dyer, 317 b ; and the notes to Poole 
v. Lonyucville , 2 Wins. Saund. .290. Goods in 
the custody of the law are not distrainable, as, 
for instance, goods which have been distrained 
damage feasant, or taken in execution. Sec Co. 
Litt. 47 a, and Peacock v. Purvis, 2 Bro. & Bing. 
362. But this exemption does not extend to 
goods in the custody of a messenger under a fiat 
in bankruptcy, liriyys v. Soicry, 8 M. & W. 
729; and by a modern statute (14 & 15 Viet, 
c. 25), growing crops seized and sold by the 
sheriff under an execution are liable to be dis- 
trained for the rent which becomes due after the 
seizure and sale if there is no other sufticient 
distress. Lastly, the cattle and goods of the 
guests at an inn arc also protected from distress 
so long as they are upon the premises. Bac. Ab. 
Inns and Innkeepers (B) ; Crosier f. Tomlinson, 
2 Ld. Ken. 489.] 

Things affixed to the freehold, or on the pre- 
mises for the purpose of being dealt with by the 
owner in the way of his trade, things in actual use, 
[or in the custody of the law, and animals feres 
naturae ,] are absolutely privileged against distress^ 
that is, are privileged whether there are or are 
not other articles upon the premises liable to be 
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distrained. But there are some things which, 
although hot privileged altogether against being 
distrained, are privileged conditionally, that is, arc Things con- 
privileged, unless it should turn out that there is protocol, 
no other sufficient distress to be come by. Of this 
description arc beasts of the plough, instruments 
of husbandry, and, generally speaking, the instru- 
ments of a man’s trade and profession. See Fenton 
v. Logan, 9 Bing. G76 ; Gorton v. Falkner, 4 T. R. 

5G5. Thus Lord Coke says, in the 1st Inst. 47 a, 
that the books of a scholar would be privileged in 
the first instance from distress, and I suppose that 
this exemption would include a lawyer’s books 
also, though it is right, for the credit of the pro- 
fession, to say, that there is no case to be found 
in which the question lias been raised. [An action 
of trespass lies as well as an action on the case 
for distraining tools of trade, although not actually 
in use, if there .ore other unprivileged goods on 
the premises sufficient to satisfy the distress. 

Nargett v. Nias, 1 E. & E. 439. 

Sheep are privileged to the same extent as Bea«t»of 
blasts of the "plough, 51 Hen. III., st. 4 ; Co. Litt. and sheep! 
47 a, note ; and Keen v. Priest, 4 H. & N. 23 G. 

But cart colts, and young steers not broken in or 
used for harness or the plough, are not protected 
from distress as beasts which gain the land. Keen 
v. Priest. Chattels and animals in actual use 
cannot be distrained even damage feasant. Field 
v. Adams, 12 A. & E. 649 ; and Bunch v. Ken* 
nington, 1 Q. B. 679.] 
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The cases I have been enumerating are cases of 
privilege against distress. Now there are,*on the 
other hand, some cases in which articles not fall- 
ing within the general description of things dis- 
trainable, are yet rendered so by a sort of excep- 
tion to the general rule. These are cases included 
within the enactment of stat. 11 Geo. II., c. 19, 
s. 8, which provides that landlords may distrain 
corn, grass, or other product, growing on any part 
of tlic land demised. Such things not being 
chattels personal, were not distrainable at common 
law, and, even now, the statute docs not include 
young trees, growing in a nursery ground, the 
words other product being construed to apply to 
things of the same sort as those particularly spe- 
cified, namely, grass and com ; things to which 
the process of being cut, gathered, made up, and 
laid up, when ripe, is incidental. See Clark v. 
Gaskarth, 8 Taunt. 431. It is right also to men- 
tion to you that, though as we have seen, where 
there arc beasts of the plough and instruments 
of husbandry, the landlord must, as a general 
rule, resort to other distrainable articles, if there 
be any, before they are distrained; yet he is 
not obliged to resort to grass or growing com 
before taking the articles conditionally privi- 
leged ; since, as the privilege existed at common 
law, it could not have exempted them from being 
distrained before articles which were then abso- 
lutely exempt, and which would still continue 
to be so, were it not for the provisions of a par- 
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ticular statute. Piggott v. Birtles, 1 M. & W. 

441 . 

[The 2 Wm. and M., sess. 1, c. 5, s. 3, gave the straw and 
right to distrain “ sheaves or cocks of com or com hBy ’ 
loose or in the straw, or hay lying or being in 
any bam or granary, or upon any hovel, stack, or 
rick, or otherwise upon any part of the land or 
ground charged ” with the rent. Under this act, 
and the 4 Geo. II., c. 28, s. 5, (which gives in 
respect of rents-seck the same powers of distress 
as exist in the case of rents reserved upon leases), 
the grantee of a rent-charge may distrain hay or 
straw loose or in the stack. Johnson v. Faulkner, 

2 Q. B. 925. In Miller v. Green, 2 Cr. & J. 142, 

S. C. in error, 8 Bing. 92, it was held, however, 
that the right to distrain growing crops, given 
by the 11 Geo. II., c. lj), could not be exercised 
by the grantee of an annuity, although the deed 
contained a power to distrain for the arrears in 
the same manner in all respects as on distresses 
for rents reserved upon leases for years You will 
observe that the 11 Geo. II., c. 19, s. 8, men- 
tions only “ lessors or landlords ; ” but that the 
language of the 2 Wm. & M., sess. 1, c. 5, is more 
general. If a landlord seizes standing com and 
growing crops as a distress for rent, and sells them 
before they are ripe, the sale is wholly void. 

Owen v. Legh, 3 B. & A. 470. In Proudlone v. 
Twemlow, 1 Cr. & M. 326, a landlord seized grow- 
ing crops and sold them before they were cut, 
and they were afterwards cut and taken away by 
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the purchaser. It appeared, however, that they 
were sold for the full value which they would 
have fetched if sold at the proper time, and that 
the amount produced was less than the amount of 
rent due. The Court held that the tenant could 
only recover nominal damages. And in a later case 
(Itorlyers v. Parker, 18 C. B., 112) it was consi- 
dered that even nominal damages were not, under 
circumstances substantially similar, recoverable. 

Growing corn sold under an execution could not, 
until recently, be distrained for rent unless the 
purchaser allowed it to remain an unreasonable 
time on the ground after it was ripe. Peacock v. 
Purvis, 2 Bro. & Bing. 3(52 ; Wright v. Dares, 1 
A. & E. 641. But now, by the 14 & 15 Yict. c. 

• 25, s. 2, growing crops seized and sold by the 
sheriff under an execution are liable, as long as 
they remain on the land, to be distrained for the 
rent which becomes due after the seizure and sale, 
Crop* provided there is no other sufficient distress. The 
under an 5(5 Geo. III., c. 50, s. 1, provides also that “no sheriff 
execution. 0J , 0 ^ cr o jfi c01 . i n England or W ales shall, by virtue 

of any process of any Court of law, carry off or 
sell or dispose of, for the purpose of being carried 
off from any lands let to form, any straw thrashed 
or unthrashed, or any straw of crops growing, or 
any chaff, clover, or any turnips or any manure, 
compost, ashes, or sea-weed, in any case whatso- 
ever; nor any hay, grass or grasses, whether 
natural or artificial, nor any tares or vetches, nor 
any roots or vegetables, .being produce of such 
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lands, in any case where, according to any cove- 
nant or written agreement, entered into and made 
for the benefit of the owner or landlord of any 
farm, such hay, grass or grasses, tares and vetches, 
roots or vegetables ought not to be taken off or 
withholden from such lands, or which, by the 
tenor or effect of such covenants or agreements, 
ought to be used or expended thereon, and of 
which covenants or agreements such sheriff or 
other officer shall have received a written notice 
before he shall have proceeded to sale.” . By s. .‘1 
it is enacted that any crops or produce of this 
description may be sold by the sheriff', subject 
to an undertaking to expend them on the land 
according to the. custom of the country, or accord- 
ing to the terms of any covenant or written agree- <■ 
ment which has been entered into by the tenant. 

By s. 6, “in all cases where any purchaser or 
purchasers of any crops or produce hereinbefore 
mentioned, shall have entered into any agreement 
with such sheriff or other officer, touching the use 
and expenditure thereof on lands let to farm, it 
shall not be lawful for the owner or landlord of 
such lands, to distrain for any rent on any com, 
hay, straw, or other produce thereof which, at the 
time of such sale, and the execution of such agree- . 
ment entered into under the provisions of this 
act, shall have been severed from the soil, and 
sold, subject to such agreement, by such sheriff or 
other officer ; nor on any turnips, whether drawn 
or growing, if sold according to the provisions of 
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this act ; nor on any horses, sheep, or other cattle, 
nor on any boast whatsoever ; nor on any waggons, 
carts, or other implements of husbandry, which 
any person or persons shall employ, keep, or use 
on such lands for the purpose of thrashing out, 
carrying, or consuming any such corn, hay, straw, 
turnips, or other produce under the provisions of 
the act, and the agreement or agreements directed 
to be entered into between the sheriff or other 
officer, and the purchaser or purchasers of such 
crops and produce as hereinbefore are mentioned.” 
By s. 1 1 the assignees in bankruptcy and insol- 
vency, and the purchasers of the goods, stock, or 
crops of persons engaged in husbandry, arc obliged 
to use the hay, manure, &c., and other produce 
and dressings of the lands in the same maimer as 
the tenant ought to have used them. 

It lias been held that the last-mentioned section 
is of general application, and is not limited to sales 
under an execution. II 'ihnot v. lime, 3 E. & B. 563. 
It is also, i think, settled, after some conflict of 
authority, that where hay and straw is seized 
under a distress, and the tenant is under cove- 
nant to expend it upon the premises, the landlord 
has no right to sell it subject to a condition that 
the purchaser shall consume it on the premises. 
liidgway v. Lord Stafford, 6 Excli. 404 ; Abbey 
V. Fetch, 8 M. & W. 419 ; and Frusher v. Lee, 
10 M. & W. 709.] 

Having thus mentioned what the landlord may 
and what he may not take as a distress for rent. 
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the next point is, where is he to distrain 9 And Oraend 
the general rule is, that he must distrain goods 
found upon the premises demised, and thei'c only; 
except, indeed, in the case of her Majesty, who hy 
the special prerogative of the Crown may distrain 
on all her tenants’ lands, wherever situated, and 
of whomsoever held. [Com. Dig. Distress (A, 3).] 

But, in the case of a subject, the distress must 
be taken on the demised premises, a rule which 
is exemplified in a very curious case of Capel 
v. Bttszard, 6 Bing. 150. In that case, certain 
premises lying opposite to the river Thames Avcrc 
demised, but no part of the soil of the river itself 
Avas demised. The landlord distrained a barge, 
attached to the demised premises by ropes, and 
which lay perpendicularly over the soil of the 
river, between high and Ioav water-mark. The 
Court of Exchequer Chamber held, after a long 
and elaborate argument, that the barge, not lading 
upon the demised premises, was not, in point of 
law, distrain aide. [Sec also Co.Litt. 161a, and Com. 

Dig. Distress (A, 3) (B, 1 ). The statute of Marie- 
bridge, e. 15 (52 Hen. III.), enacted that no one 
sa^e the King should distrain “ out of his fee, nor 
in the King's highway, nor in the common street.” 

See as to this statute, which was in affirmance of 
the common law, the 2nd Inst. 131 ; and Gilbert 
on Dist. 40. A distress on the highway seems, how- 
ever, not to be wholly void but only irregular, ibi\ 

But to this rule, as to most other general rules, Exception*, 
there are certain exceptions. In the first place, it 
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is laid down in the 1st Inst. 161 a, that, if the 
landlord come to make a distress, and see the 
tenant’s cattle feeding on the land demised, but 
before lie can take them, the tenant [or any other] 
drive them off the land to prevent the distress, 
the landlord may follow and distrain them. [In 
these cases, the cattle arc supposed by a fiction of 
law to be still on the land. The words of Lord 
Coke are, “ Yet may the lord justly follow and 
distrain the cattle, and the tenant cannot make 
rcsoous, albeit the place wherein the distress is 
taken is out of his fee, for now in the judgment of 
law the distress is taken within his fee, and so 
shall the writ of rescous suppose. But if the lord 
coming to distrain had no view of the cattle 
within his fee though the tenant drive them off 
purposely, or if the cattle of themselves after the 
view go out of the fee, or if the tenant after the 
view remove them for any other cause than to 
prevent the. lord of his distress, then cannot the 
lord distrain them out of his fee.” And notwith- 
standing the statute of Marlebridge, c. 15, if 
the lord came to distrain, and saw the beasts 
within his fee, and before he could distrain them, 
the tenant chased them into the highway, the 
lord might distrain them there. You will find this 
stated in the 2nd Inst. 132.] 

This rule of the common law seems to have 
given the hint for the stat. of 8 Anne, c. 14, a 2, 
which has been followed up by stat 11 Geo. II. c. 
19, a 1, by which, if the tenant fraudulently [or 
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clandestinely] remove his goods from the demised 
premises, in order to prevent a distress, the land- 
lord is, within thirty days, allowed to follow and 
distrain them wherever they may be found, pro- 
vided they have not been previously sold for 
valuable consideration to a bona fide purchaser. 
On the construction of this part of the enactment, 
another £art of which I shall have occasion to 
mention again, you may consult Furnemtx v. 
Fotherby, 4 Campb. 136 ; Watson v. Main, 3 Esp. 
15 ; and Parry v. Duncan, 7 Bing. 243. It ap- 
plies, you must remember, only to a removal of 
the tenant’s own goods, not to those of a 
stranger, which happened to be on the demised 
premises; for, though the landlord might have 
taken such, if not privileged, yet it would l>e hard 
indeed to debar the owner from rescuing them 
from jeopardy. Thornton v. Adams, 5 M. & S. 
38 ; Postman v. Harrell, G C. & P. 225. [The 
landlord is entitled to distrain if the removal is 
fraudulent, even though it is not clandestine. Op- 

perman v. Smith, 4 13 . & K. 33. The first section 
of the 11 Geo. II. c. 19, is substantially the same as 
the second section of the 8 Anne, c. 14, ckce.pt 
that the earlier of these statutes allowed only five 
days after the removal for seizing the goods, and 
the later allows thirty. By s. 4 of the 1 1 Geo. 
II. c. 19, a remedy is given to the landlord by 
complaint to two justices where the goods do not 
exceed the value of £50 ; but lie is not limited to 
this remedy. Bromley v. Holden, 1 Moo. & M. 



175. In Rand v. Vaughan, 1 Bing. N. C. 767, it 
was held that the statute did not apply to cases 
in which the tenant fraudulently removed his 
goods lieforo the rent became due. In this case 
the goods were in fact removed before the quarter- 
day, but the Court was of opinion that it was 
necessary that the rent should be actually in 
arrear, in which case goods removed on the 
quarter-day would not be distrainablc. In a later 
case, however, the Court of Queen’s Bench held 
that goods fraudulently removed on the morning 
of the day upon which the rent became duo 
might be afterwards followed and seized under 
the statute, the rent being under these circum- 
stances due, though not in arrear at the time of 
the removal. From this judgment Mr. Justice 
Crompton dissented, holding that, by the previous 
cases, it had been decided that the rent must be 
in arrear at the time of the removal. Dibble v. 
Rowater, 2 E. & B. 564. It is not necessary, in a 
plea justifying the seizure of goods under this 
statute, to allege that the goods have not been 
sold bond fide to persons not privy to the fraud. 
This fact must be replied. Nor is it necessary, in 
older to the exorcise of the right given by the 
act, that the party upon whose land the goods 
are seized should himself be privy to the fraud. 
Williams v. Roberts, 7 Exch. 618. In trespass, a 
special plea is necessary where the seizure of 
goods is to be justified under this.act. 2 Wms. 
Saund. 284 a. See, as to the form of it, the case 
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last cited, and Fletcher v. MariUkr, 9 A. & E. 457. 
By s. 7 of the 11 Geo. II. c. 19, when goods 
arc fraudulently removed and placed in any house 
or place locked up or otherwise secured, the land- 
lord or his agent may, with the assistance of a 
peace officer (and in the case of a dwelling-house, 
after oath being made before a magistrate of a 
reasonable ground to suspect that the goods arc 
in it), break open the house, &c., in the daytime, 
and distrain the goods as if they had been in any 
open place. See, as to this section, pout, p. 229.] 

By the 8th section of the same stat. 11 Geo. II. 
c. 19, the landlord may distrain cattle [of the 
tenant’s] depasturing upon any common or way 
appertaining to the premises demised, a privilege 
too reasonable to require comment. [The lan- 
guage of this section is that the landlords or their 
agents may “ take and seize, as a distress for arrears 
of rent, any cattle or stock of their respective tenant 
or tenants, feeding or depasturing upon any com- 
mon appendant or appurtenant, or any way Ire- 
longing to all or any part of the premises demised 
or holden.”] 

Having thus proceeded as far as the time will 
permit in the consideration of the main points 
relative to a distress for rent, I must postpone till 
the next Lecture those with regard to the time 
and mode of making it, the treatment of the dis- 
tress when taken, and the tenant’s remedies in the 
case of illegal proceedings. 
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non-payment of his rent, and had arrived at that 
by way of Distress. Of the [seven] points into 
which I distributed that part of the subject, the 
time had allowed me to dispose of [three] only. 
I had considered [generally when the right to 
distrain exists,] what the things are which the 
landlord is entitled to distrain, and I had stated 
the general rule that all chattels found on the 
demised premises arc distrainable, the exceptions 
from this rale and the additions to it. I had 
stated also where he is permitted to distrain, 
generally speaking on the demised premises, and 
I had mentioned the eases in which that rule also 
is enlarged, and, on what particular occasions he 
is permitted to exercise his right of distress else- 
where — the questions which remain are : When 
the distress is to he made. How it is to he made. 
What is to he done with it. And lastly, What 
are the tenant's remedies in case of illegal or irre- 
gular proceedings. 

Now, with regard to the question. When the 
distress is to he made. It must of course not be 
made until the rent has become due, and, as I 
have stated in a former Lecture, that (except for 
one purpose, which I then specified, that, namely, 
of making a demand to create , or a tender to pre- 
vent forfeiture) rent does not become due till the 
last minute of the day on which it is by the lease 
made payable, [ante, p. 166] it follows, of course, 
that there can be no distress until the next day. 
[Co. Litt. 47 b, note 6 ; Duppa v. Mayo, 1 Wms. 
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Forehand 

Bent. 


Saund. 282 ; and the notes to Pooh v. Longue- 
vill, 2 ib, 284 b.] It sometimes indeed happens 
that hy the special agreement of the parties to 
the lease, the rent is made payable hfore the time 
for which it is to lie paid has elapsed, and, as 
there is no objection in point of law to such 
an agreement, the rent would, in such case, be 
distruiuable for as soon as the time so specially 
fixed had elapsed ; but this, you will at once 2 >er- 
eeive, is not a contravention of the general prin- 
ciple, Irut a carrying out of it, for the rent is not, 
in such •eases, distrained for before the time of pay- 
ment has elapsed, although, in consequence of 
special terms inserted in the lease, the time of 
payment is accelerated, and made to occur earlier 
than in ordinary cases. [ See Lee v. Smith, 9 
Excli. <J()2 (1 ).] Sometimes too it happens, espe- 
cia »y. as 1 have hoard, in the Eastern Counties 
of England, that, f»y a local custom, t.’„e rent is 
payable as soon as the half year begins, which 
custom would, iu the absence of terms incom- 
patible with it, lie incorporated into the lease, and 
give the landlord a right to distrain immediately. 
You will find this in Buckley v. Taylor, 2 T. it. 
600. [See also Bac. Ah. Distress (C). I must 
also tell you that where a power of distress is 
granted after demand, or “the rent being de- 
manded off the land,” or “of the tenant per- 

(1) It has boon hold, in Ire- although the rent is payable 
land, that the gener&l form of in advance. Cheniers v. Sher- 
avowry given by the 11 Geo. rock, Alcock & Napier, 17, 506. 
2, c. 19, b. 22, may be used, 
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sonally,” ft demand is necessary before a distress 
can be made. It is otherwise, however, whore 
the right to distrain is given “ if the rent is not 
paid, behuj lawfully demanded : ” in this ease tlio 
distress is a sufficient demand. Browne v. Dun- 
nery, Hob. 208 ; Kind v. Ammery , Hutton, 23.] 
With regard to the time of making the distress, 
it is further to be observed, that it must be 
between sunrise and sunset. The law relative to 
distresses, except such part of it as owes its 
origin to statute, is all very ancient ; and the 
• reason given for this rule by the old books cer- 
tainly savours of antiquity. It is, that the tenant 
may be able to sec the landlord or his bailiff 
coming, so as to prevent the necessity of the 
distress by a tender. A better reason might (one 
would suppose) be found in the inconvenienco 
and disturbance to families which would arise 
from allowing a proceeding of some violence to 
take place during the hours devoted to repose, 
an inconvenience from which I think the law has 
done wisely in exempting them. [Gilbert on Dist. 
50 ; Co. Litt. 142 a ; 7 Rep. 7 a ; and Aldenburyk 
v. People, 6 C. & P. 212. A distress for rent 
before sunrise, or after sunset, is illegal, although 
it is not dark at the time. Tutton v. Darlce, and 
Nixon v. Freeman, 5 H. & N. 647.] It must 
further lie observed, with regard to the time of 
making the distress, that, at common law, it could 
not have been made after the expiration of the 
lease (1 Inst. 47 b) ; but by stat. 8 Anne, c. 14, 
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After Bx- as. 6 and 7, it lias been provided that a landlord 

juration of ..... 1 

Tenancy, may distrain within six months after the termination 
of the lease, provided his own title continues, and 
the same tenant still continues in possession. 
[The words of this act are that it shall “be 
lawful for any person or persons having any rent 
, in arrear or due upon any lease for life or lives, 
or for years, or at will, ended or determined, to 
distrain for such arrears after the determination 
of the said respective leases, in the same maimer 
as they might have done if such lease or leases 
had not been ended or determined ; provided that^ 
such distress be made within the. apace of six 
calendar months after the determination of such 
lease, and durin »j the eontinnanee of such land- 
lord’s title or ‘interest, and duriny the josses sin n of 
the. tenant from whom such arrears became dae. n \ 
Meet of Upon the construction of this statute, it lias been 
c. w i 4 , ..a! held that, if a landlord allow the tenant to retain 
part only of the property demised, after the expi- 
ration of the lease, he may distrain on that part. 
Nuttall v. Staunton, 4 B. & C. 51 ; and it was 
held in Braith icaite v. Cooksey, 1 H. Bl. 465, that 
where the original tenant died, and Ills represen- 
tative entered, the landlord might distrain within 
six months upon that representative. [But 
Braithwaite v. Cooksey was a very peculiar case. 
The tenancy was treated as not determined by 
the death of the lessee, but continuing after his 
death, so that his administrator became tenant 
under the lease. Where, however, as is usually the 
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case, a tenancy is determined by the death of the 
tenant, it is clear that the arrears of rent cannot 
be distrained for, since the tenant from whom 
the rent accrued is no longer in possession 
within the meaning of these sections of the stat. 
8 Anne, c. 14. Turner v. Barnes, 2 B. & S. 435. 

Where the possession is continued beyond the 
expiration of the term under a custom of the 
country, as, for instance, where the tenant has 
a customary right to leave his way-going crop 
in the barns for a certain time after the lease has 
expired, the landlord may distrain, although six 
months have elapsed since the expiration of the 
lease. Bcaran v. Defahai/, 1 H. HI. 5; (Iriffiths 
v. Puh'ston, 1 3 M. & W. 358. Where a tenant re- 
mained on the premises for a few days after the 
expiration of the term, and after the new tenant 
had entered, and then went away leaving some 
cattle on the premises, it was held that there was 
no continuance of the possession after the tenant 
had himself, left. Tuylerson v. Peters, 7 A. & E. 
110. It lias been held at Nisi Pruts that this 
statute docs not apply where a tenancy is put an 
end to by the tenant’s wrongful disclaimer, but 
only where it is determined by lapse of time, 
or perhaps by notice to quit. Doe d. David v. 
Williams, 7 C. & P. 322. An avowry for rent 
arrear which is framed at common law and not 
under this statute, must allege that the tenancy 
was continuing at the time when* the distress was 
made. Williams v. Stiven, 9 Q. B. 1 4.] 
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The utility of this statute of Queen Anne is 

obvious when it is considered that, ljcfore it was 

passed, if rent had been reserved payable, say at 

Lady-day and at Michaelmas, the landlord would 

have lost his remedy by distress for his last half- 

year’s rent ; for he could not have distrained for 

it before it was due, and it would not have 

become due till the last moment of Michaelmas- 

day, and then the term would have been at an 

end. [And in consequence of this it was usual in 

Lord Coke’s day to reserve the last quarter’s rent 

in advance. Co. Litt. 47 b.] 

Next, with regard to the moile. of making the 

ilowtho distress. The landlord may either distrain in 
Landlord . J 

mnydin- person, or, as is now the practice, by an autho- 
rised agent or bailiff. The authority is usually 
given by an instrument called a tear rant of dis- 
Warro^t. tress. (2) Jiiit whether the landlord or the bailiff 

(2) Tho warrant of distress logoi part con bo distinguished 
does not require a stamp. from tho illegal, tikingley v. 
Pyh v. Partridge, 16 M. & W. San'idge, 11 M. & W. 503 ; 
20. It should be signed by see also Clark v. Woods, 2 
tho landlord, but tho signuturo Exch. 394. A subsequent 
of ono joint tenant is sufficient ratification by the landlord of 
if tho others do not dissent. tho bailiff’s authority is as 
Jlobinson v. Hof man t 4 Bing, effectual as a previous com- 
562. A warrant which directs mand. Bro. Ab» Traverse per 
the bailiff to distrain one sum sum ceo . pi. 3. Where a land* 
composed of several rates, is lord gives a warrant to dis- 
wholly bad, if ono of the rates train, he impliedly authorises 
is illegal. Milward v. Coffin, the bailiff to receive the rent 
2 W. Bl. 1330; Sibbald v. if tendered. Hatch v. Hale , 
lloderick, 11 A. & E. 36. But 15 Q. B. 10. A distress may 
it is otherwise, if the amount be made for one rent, and the 
claimed in respect of both de- landlord may avow to another, 
mands is mentioned, and the See Fite. Ab. Avoxorit, pi. 232; 
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distrain, care must be taken that the outer door 
be open at the time of making the distress, if it bo 
made in a dwelling-house, for this is one of the 
cases in which the niaxim holds, that every mans 
house is Jus castle; but, if the outer door be 
open, the inner doors may afterwards be broken, 
as in case of an execution. See Browning v. 
Dann, Bull, N. P. 81 ; [and Co. Litt. 161 a.] 
There is a curious case in 4 Taunt. 562, Gould v. 
Bradstock, in which the tenant occupied a paper- 
mill, over which was a room in which the land- 
lord resided. It happened that the wheel of the 
mill rose higher than the level of the floor of the 
upper apartment, and, in order to hide it from 
view, the landlord had placed boards over it, 
which were no part of the ceiling of the mill, but 
put entirely for his own convenience. Having 
occasion to distrain, his bailiff took away these 
boards, and came down through the aperture left 
for the wheel, in order to distrain ; and it was 
held that trespass would not lie against him for 
so doing. [The outer door of a stable, although 
not within the curtilage, cannot bo broken open. 
Broicn v. Glenn, 16 Q. B. 254. The land- 
lord may however open the outer door by the 

the judgment of Lord Kenyon at tho timo, that ho distrains 
in Crowther v. RameMlcm, 7 for rent due to himself, ho 
T. R. 657, and the judgment may, nevertheless, justify as 
of Baron (then Mr. Justice) the bailiff of the person to 
Parke in Lucai v. Nockellt, 10 whom the rent is really duo. 
Bing. 172. And if a person Trent v. Hunt, 0 Exch. 14; 
having authority to distrain and Snell v. Finch, 13 C. B., 
fat rent due to another, says, N. S. 651. 
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usual means adopted by persons having access to 
the building ; as by turning the key, lifting the 
latch, or by drawing back the bolt. Ryan v. 
Shilcock, '7 Exch. 72. But he cannot enter 
through a window which is fastened with an 
ordinary hasp. Hancock v. Austin, 1 4 C. B., N. 
S. 634. In cases within the 11 Geo. II., c. 19, 
s. 7, there is, as has been already mentioned, an 
exception to this rule. It is clear however that 
a distress may be made through an open window. 
Tutton v. Darke, 5 II. & N. 647 ; although where 
the distress is made by forcibly breaking in a 
window the landlord is a trespasser ab initio, and 
the full value of the goods seized may be reco- 
vered by the tenant. Attack v. Brum well, 3 B. & 
S. 520. Lastly, there is no irregularity in dis- 
training for rent by climbing over a fence and so 
gaining access to an open door. Elilridye v. 
Stacey, 15 C. B., N. S. 458.] 

In order to render the distress complete, there 
must be a seizure of the property distrained upon, 
but a very slight act amounts, in contemplation 
of law, to such a seizure; thus, walking round the 
premises, making an inventory of the articles 
there, and declaring that they were seized as a 
distress for the rent due, has been held to amount 
to an actual seizure of them. Hutchins v. Scott, 
2 M. & W. 809 ; Sicann v. Earl of Falmouth, 
8 B. & C. 456 ; Wood v. Nunn, 5 Bing. 10 ; 
[Hartley v. Moxham, 3 Q. B. 701 ; and post, pp. 
238, 239. 
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After a seizure has been made, a question not 
unfrequently occurs in practice as to whether the 
landlord is to be deemed by his conduct to have 
withdrawn from the seizure and distress. The Abandon, 
following cases will show the principle upon autres#. 
which the Courts deal with this question. In 
Kerb) v. Harding, 6‘ Exch. 234, the goods of a 
stranger had been seized as a distress, but before 
any notice to him, the distrainer allowed him to 
take them off- the premises- for a temporary pur- 
pose, intending that they should be returned, and 
they were afterwards returned ; it was held that, 
under these circumstances, there was no abandon- 
ment of the distress. And where the man in 
possession quitted the house for the purpose of 
refreshment, and found on his return the door 
purposely locked against him by the tenant, 
and broke it open and re-entered, it was held 
that he was justified in so doing, and that there 
had been no abandonment of the distress. Ban- 
nister v. Hyde, 2 E. & E. 627. So where a 
broker who had distrained was forcibly expelled 
and regained the possession by force after an 
interval of three weeks, it was held that his acts 
were lawful, and that it was a question for the 
jury whether, looking at all the circumstances, 
the distress had been abandoned or not. Eldridge 
v. Stacey, 15 C. B., N*. S; 458.] 

As soon as the distress is made, the person iurentory. 
distraining ought to make an inventory of the 
property distrained, and serve it, with a notice of Notice. 



the distress, on the tenant, either personally or at 
his place of abode ; or, if there be no house upon 
the premises, then upon the most conspicuous 
part of them ; this is by stat. 2 W. & M. sess. 1, 
c. 5, s. 2, on the*construction of which you may 
consult Walter v. Itwnlal, 1 Ld. Rayni. 53 ; Moss 
v. Gallimorv, 1 Dough 278. [The words of this 
act, to which it is important to refer, are as 
follows: — “ Where any goods or chattels shall be 
distrained for any rent reserved and due upon 
any demise, lease, or contract whatsoever, and 
the tenant or owner of the goods so distrained 
shall not within five days next after such distress 
taken, and notice thereof (with the cause of such 
hiking) left at the chief mansion house, or other 
most notorious place on the premises charged 
with the rent distrained for, replevy the same, 
with sufficient security to be given to the sheriff 
according to law, that then in such case, after 
such distress and notice as aforesaid, and expira- 
tion of the said five days, the person distraining 
Bhall and may, with the sheriff or under-sheriff of 
the county, or with the constable of the hundred, 
parish, or place, where such distress shall be taken 
(who are hereby required to be-niding and assisting 
therein), cause the goods and chattels so dis- 
trained to be appraised by two sworn appraisers 
(whom such sheriff, under-sheriff, or constable are 
hereby empowered to swear) to appraise the same 
truly, according to the best of their understand- 
ings ; and after such appraisement shall and may 
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lawfully sell the goods and chattels so distrained 
for the best price that can be gotten for the same, 
towards satisfaction of the rent for which the 
said goods and chattels shall be distrained, and 
of the charges of such distress, Appraisement, and 
ole, leaving the overplus (if any) in the hands 
of the said sheriff, under-sheriff, or constable for 
the owner’s use.” 

The notice required by the statute must be in 
writing, for it is to be left at the chief mansion 
house. Wilson v. Nightingale, 8 Q. B. 1034. It 
should mention distinctly the goods which arc 
taken, and give clear information in this respect 
to the tenant or person to whom they belong, and 
should also state the amount of rent in arrear. 
In Kerhy v. Harding, 6 Exch. 234, the notice 
stated that the landlord had distrained the several 
goods and chattels which were specified in a 
schedule. The schedule mentioned certain goods, 
not including those of the plaintiff, who was a 
stranger, and had deposited some articles be- 
longing to him on the premises, and it concluded, 
“ and all other goods, chattels, and effects on the 
said premises, that may be required in order to 
satisfy the above rent, together with all necessary 
expenses." It was held that this notice was too 
vague to justify the sale of the plaintiff’s goods. 
In another case, however, the notice stated that 
th& broker had taken the goods mentioned in the 
inventory underwritten. The inventory men- 
tioned specifically certain goods, and then pro? 
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ceecled, “and any other goods and effects that 
may he found in and about the said premises, to 
pay the said rent and expenses of this distress." 
It appeared that all the goods on the premises 
were intended to be taken, and the Court i-efused, 
with some hesitation, to hold that this notice was 
insufficient. Wakeman v. Lindsey, 14 Q. B. 625. 
The want of a notice does not render the distress 
invalid. Trent v. Hunt, 9 Exch. 14. In Taylor 
v. Ilenniker, 12 A. & E. 488, a landlord distrained 
for a larger amount of rent than was due, and 
gave a notice of distress mentioning this incorrect 
amount. It was held that an action on the case 
lay against him at the suit of the tenant, although 
the goods distrained were of less value than the 
rent really due, and before the sale took place, a 
second notice had been given claiming only the 
amount really due. But this case has been over- 
niled by a later decision in the Exchequer Cham- 
ber, I mean Tuncrcd v. Ltyland, 16 Q. B. 669. 
And in the still later ease of Stevenson v. Ketcn- 
ham, 13 C. B. 285, it was held by the same Court, 
that a count in ease for distraining for more reiit 
than was due, was bad, although it alleged that 
the distress was made maliciously; for an act 
which does not amount to a legal injury is not 
actionable, even if done with a bad intent. See 
also Glynn v. Thomas, 11 Exch. 870; French 
v. Phillips, 1 H. & N. 564 ; and Lucas v. Tarleton, 
3 H. & N. 116. An action will however lie for 
detaining goods taken under a distress for rent 
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after a sufficient tender made before impounding. 
Loring v. Warburtm, 1 E. B. & E. 507.] 

I shall have occasion to say much more pre- 
sently regarding the provisions of the last-men- 
tioned statute. What I have just said applies to 
distresses regularly made upon the demised pre- 
mises, but there is one case to which I have, not 
yet adverted, in which the legislature has insti- 
tuted a peculiar law applicable to those cases in 
which the tenant has, for the purpose of pre- 
venting his landlord’s distress, fraudulently re- 
moved his goods from the demised premises. 
This law, as I have stated in a previous Lecture 
[sec ante , p. 213,] is applicable only to a case in 
which the tenant has removed his own goods, 
for it^is obvious that, though it may be right to 
prevent him from withdrawing from the landlord 
the security on which he has relied, there would 
be no justice in preventing a stranger who had 
unconsciously allowed his property to be on pre- 
mises liable to rent, from saving himself from 
their loss, by withdrawing them at any, even the 
very latest moment. 

But, with regard to the tenant himself — the 
legislature has thought fit to guard against a 
case which frequently happened ; that, namely, 
of his taking all his property away from the 
premises demised, so as to leave the landlord 
without any distress at all. And, accordingly, 
it is enacted by stat. 11 Geo. II., e. 19, s. 1, 
that if any tenant fraudulently or clandestinely 
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carry away his goods to prevent the landlord 
from distraining, the landlord may, within thirty 
days next after such carrying away, take and 
seize the goods, tcherever they may he found , 
and sell and dispose of them in the same way 
as if they had been found upon the premises. 
[See ante, p. 213.] It is, indeed, provided by 
the second section of the act, that they shall 
not be sold if already disposed of to honti fide 
purchasers, an enactment the justice of which is 
obvious. [See ante, p. 213.] In section 7 is 
contained the part of the enactment to which 
I am now principally adverting ; for, with regard 
to the right to seize such goods, I have already, 
as you may remember, mentioned it while treat- 
ing of the question what goods may be taken. 
The mode of taking them is chalked out by the 
7th section, which enacts that where any goods 
fraudulently or clandestinely conveyed away shall 
bo kept in any house, building, or place — (I don’t 
cite the precise words of the act, for they arc 
very long, and to read them at length would take 
up too much of our time, and you may consult 
them at leisure) — but the effect is, that wherever 
the goods be secured, it shall be lawful for the 
landlord or his agent to distrain them, first call- 
ing to his aid the constable or peace officer of 
the place, and, in the case of a dwelling-house, 
oath being first made before a justice of reason- 
able ground for suspecting that the goods are 
there, to break open doors — which, as I have 
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already explained, cannot be done in an ordinary 
ease, — and make distress upon the goods. [Sec 
as to the attendance of a constable in these cases, 
Rich v. Woolley, 7 Bing. 651 ; Cartwright v. 
Smith, 1 M. & Rob. 284. It is not necessary 
that there should be a previous request to open 
the doom. Williams v. Roberts, 7 Exeli. 618.] 
This is an enactment of considerable severity, 
although a very just one, and it has accordingly 
been strictly construed. It has been held that 
a removal of goods, to fall within it, must have 
taken place after the rent has become due. 
Watson v. Main, 3 Esp. 15 ; Furneaux v. Fath- 
erly, 4 Camp. 136 ; Rand v. Vaughan, l Bing. 
N. C. 767. [But the rent need not be actually in. 
arrear at the time of the removal ; so that goods 
removed on the day upon which the rent becomes 
due may be afterwards followed and seized, al- 
though the tenant has the whole of that day to 
pay it in. Dibble v. Bowater, 2 E. & B. 564. 
See also ante, p. 214.] It is also held in Ashmore 
v. Hardy, 7 C. & P. 501, that the landlord cannot 
seize after he has conveyed away the reversion, 
for he has then ceased to be landlord, and conse- 
quently docs not fall within the letter of the act. 
The statute being a very important one, I will 
refer you to a few of the cases decided on it — 
Barry v. Duncan, 7 Bing. 243 ; Thornton v. 
Adams, 5 M. & S. 38 ; Welch v. Myers, 4 Camp. 
368. [Sec also ante, p. 213.] 

The distress having been made, the next ques- 
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tion is, what is to be done icitli it? And, in order 
perfectly to comprehend the present state of the 
law upon this subject, it will be necessary to show 
briefly .how the matter stood at common law, and 
to enumerate the changes which have since taken 
place in their order. 

At common law, the distress was but a pledge 
for the rent arrear, the landlord was entitled to 
keep it as a security until such rent was satisfied, 
but he could do no more ; if he sold it he became 
a trespasser ah initio , and all his proceedings were 
void [Gilbert on Dist. (57] ; the general principle 
being, that, when a man abuses an authority 
given him by law to take another’s goods, or 
enter on another’s premises, the abuse renders 
him a trespasser, in contemplation of law, from 
the very commencement of the transaction. This 
principle, which you will find laid down and 
discussed in the Sir Carpenters’ Case, 8 Co. 14C, 
is no longer, as 1 shall by and by show you, 
applicable to distresses for rent arrear. At com- 
mon law, however, it was so, and its effect was 
that, if the landlord abased his authority to dis- 
train, lie became a trespasser from the very begin- 
ning of the transaction. And a sale of the dis- 
tress, which he had then no right to sell, was 
clearly such an abuse. [See the notes to this 
ease, 1 Smith’s L. C. 1 32, 5th Edition. Although 
the 11 Geo. II., c. 19, a 19, enacts that where a 
distress is made for rent which is due, any irregu- 
larity or unlawful act afterwards done shall not 
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make the landlord a trespasser ab initio, lie may 
still become such by seizing goods which are not 
distrainable. But if he distrains goods which 
are privileged as well as other goods which are 
liable to be distrained, he is only a trespasser 
as to the former. Harvey v. Pococh, 11 M. & W. 

740. He appears, however, to bo in this ease a 
trespasser ab initio as to the entry. Pricey. Wood- 
house, 1 Exeh. 559. See also post, p. 238.] 

The distress, as I have said, was at common 
law a pledge, but it was a pledge with which the 
landlord could not deal as he thought proper. It 
was his duty to impound it in a common pound, Jn>i>oum!. 
the state of which he was bound to hike care 
should be suitable to the nature of the distress ; 
thus, if the articles distrained were of a perish- 
able nature, he was to secure them in a pound 
covert, or weather-proof; if they were cattle in 
an open pound, whither the owner might come 
to feed them ; unless, indeed, he chose to take 
upon himself the responsibility of doing so. The 
state of the common law on this subject you will 
find discussed in the case of Wilder v. Speer, 

8 A. & E. 547, which was a case of a distress 
damage feasant, in which the common law on 
this subject [remained unaltered after the statutes 
to which I have just referred See also Gilbert 
on Disk 62 ; 2 Inst. 106 ; Co. Litt. 37 b ; Bac. 

Ab. Distress (D), and BigneU v. Clarice, 5 H. 

A N. 485. The distrainer co,uld not, moreover, 
at common law, and cannot now, work or use the 
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distress, for he has no property in it, but only a 
power by law tt> take it. lb. So, that where a 
distrainer took horses which had been distrained 
out of the pound, for the -purpose of making an 
unlawful use of them, it was held that the owner 
might retake them without being liable for rescue 
or pound breach. Smith v. Wright, 6 H. & N. 
821. Nor is he entitled to bind or tic the beasts 
distrained in the pound, even to prevent their 
escape. Gilbert on Dist. 65.] 

Subject, however, to rules I have mentioned, 
the landlord might have taken the distress to 
any pound he pleased, a right fraught with 
the greatest hardship to the tenant Avho was 
obliged to feed his cattle while they remained 
in the pound, if it were a public one, though if 
the landlord put them into a private one, then 
indeed, he was obliged to supply them with 
sustenance. But if he put them in a public 
pound, they lay there at the tenant’s risk, and, 
if they starved, it was his loss, the landlord 
was not answerable. [15ac. Ab. Distress (D), and 
Doct. and Stud. p. 14; Dial. 1, c. 5.] Now, 
indeed, by a just and humane alteration of the 
law, the person who distrains cattle, for whatever 
cause, is bound to supply them with food ; but, 
at common law, the matter was as I have stated 
it to you. 

[The first statute which dealt with this matter 
was the 5 & 6 Win. IV., c. 59 ; but this act was 
repealed by the 12 & 13 Viet., c. 92, which has in 
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its turn been amended by the 17 & 18 Viet., c. 60. 
The provisions of these acts are Shortly as follows. 
By s. 5 of the 12 & 13 Viet., c. 92, every person 
who impounds or confines, or causes to be im- 
pounded or confined, in any pound or rpccptacle 
of the like nature, any animal (and tho tern 
“ animal ” is defined by s. 29 to mean “any home, 
mare, gelding, bull, ox, cow, heifer, steer, calf, 
mule, ass, sheep, lamb, hog, pig, sow, goat, dog, 
cat, or any other domestic animal ”) is bound, 
under a penalty of twenty shillings, to provide 
and supply during the confinement, a sufficient 
quantity of fit and wholesome food and water 
to such animal. And, by s. 6 of the same statute, 
if any animal that is impounded, or confined, 
continues to be confined without fit and sufficient 
food and water for more than twelve successive 
hours, any person may, from time to time, as 
often as is necessary, enter into the pound and 
supply the animal with fit and sufficient food 
and water without being liable to any action 
or proceeding by reason of the entry ; and the 
reasonable cost of the food and water is to be 
paid by the owner of the animal lxjfore it is 
removed, to the person supplying it, and is made 
recoverable in the same way as a penalty under 
the act : that is to say, by summary proceedings 
before a justice. By the 17 & 18 Viet., c. 60, s. 1, 
after reciting that it is doubtful whether the 12 & 
13 Viet, c. 92, gives any remedy to the person 
impounding for the recovery of compensation for 
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the food and water provided, and that by that sta- 
tute no power is^iven to sell the animal, although 
provisions for that purpose were contained in the 
5 & 6 Win, IV., c. 59, it is provided that every 
person impounds or confines any animal, 
and supplies it with food and water, as is in the 
12 & 13 Viet., c. 92, mentioned, shall be entitled 
to recover from the owner not exceeding double 
the value of the food and water, in the manner 
provided by that act for the recovery of penalties. 
And by the same section, every person who sup- 
plies such food and water may, if he thinks fit, 
instead of proceeding for the recovery of the value 
of it, soil the animal impounded openly at any 
public market (after seven clear days from, the 
impounding, and after having given three days’ 
public printed notice) for the most money that 
can be got for the same ; and may apply the 
produce in discharge of the value of the food 
and water and the expenses of the sale, render- 
ing the overplus to the owner. The following 
cases, which were decided on the earliest of 
these acts, the 5 & 6 Wm. IV., c. 59, should be 
referred to on this head. Mason v. Neioland, 
9 C. & P. 575 ; and Layton v. Hurry, 8 Q. B. 
811.] 

Now it is hardly necessary to observe that the 
earlier state of the law under which the landlord 
had a right, to drive the cattle to a distance was 
also very hard upon the tenant ; and the first im- 
provement in the law in this respect was by stat 
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52 Hen. III., [Statute of Marlebridge,] cap. 4, sutei wy ^ 
which prohibited the person clistraining from ofr®***' 
driving the distress out of the county. But, even lord, 
this, being found too great .a latitude, stat. 1 & 2 
Philip & Mary, c. 12, was passed, which directed 
that no distress of cattle should be driven out of 
the hundred, [rape, wapentake, or lathe] where it 
was taken, except to an oi>en pound [in the same 
shire] not above three miles from the place of 
taking it. And, at last, it appeared so much 
better both for the landlord and the tenant that 
the distress should not lie taken off the premises at 
all, but should remain there in a situation equally 
and easily accessible to both, that by stat. 11 
Geo. II., c. 19, s. 10, it was enacted that “in 
cases of distress for rent, the person distraining 
may impound or otherwise secure the distress on H'sia to 

, . . imiiouml 

such part of the premises as shall be most convc- on Pro- 
nient.” [The words of this section are “ that it 
shall be lawful for any person or persons lawfully 
hiking any distress for any kind of sent to im- 
pound or otherwise secure the distress so made, 
of what nature or kind soever it may be, in such 
place, or on such part of the premises chargeable 
with the rent, as shall be most fit and convenient 
for the impounding and securing such distress.”] 

Upon this statute, which is the law now in forc6 
with regard to the impounding a distress for rent, 
it has been held that the landlord aught not to 
deprive the tenant df the enjoyment of his whole 
house, or even interfere with it ; but ought to put 
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the things distrained into one room, if that can be 
conveniently accomplished, unless, indeed, he ob- 
tains the tenant’s consent to leave them in their 
ordinary situations, of which consent very slight 
evidence will 1>e sufficient, as it is so obviously the 
tenant’s own interest to grant it. In the absence 
of consent, it is obvious that the part of the pre- 
mises to be taken for the purpose of securing the 
distress will, in each case, depend on the nature of 
the distress, and of the premises in the particular 
case. In some instances it may be, and indeed 
has been, necessaiy to occupy the whole premises ; 
for instance, when they were a small cottage. 
Sec on the above points, Wad thorn v. Black, 11 
East, 405 n ; Cox v. Painter, 7 C. & P. 767 ; 
[and Woods v. Durrant, 16 M. & W. 149. 

When a tender of the rent has been made, it 
often becomes material to inquire into what con- 
stitutes an impounding. The common law rules 
as to the rights of the landlord and tenant in 
these case# arc laid down by Lord Coke in the 
Six Carpenters’ Case, 8 Rep. 146, in these 
words : “ Tender upon the land l)efore the dis- 
tress makes the distress tortious ; tender after 
the distress, and before the impounding, makes 
tlio detainer, and not the taking, wrongful.; 
tender after the impounding, makes neither the 
one nor the other wrongful, for then it comes too 
late, because then the cose is put to the trial 
of the law to be there determined.” But I 
must tell you that although at common law a 
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tender of the rent after the impounding did not 
make cither the distress or the impounding * 
illegal, and in several modem cases this rule was 
treated as still in force (see Firth v. Purvis, 5 
T. It. 432 ; Thomas v. Harries, 1 M. & Gr. 695 ; 
Ladd v. Thomas, 12 A. & E~ 117 ; and Tennant 
v. Field, 8 E. & B. 336), notwithstanding the 
stat. 2 Wm. & M., seas. 1, c. 5, s. 2, which enables 
distresses for rent to bo sold after five days : — it 
has now been decided, upon the equity of the last- 
mentioned statute, that an action is maintain- 
able by the tenant against the landlord for selling 
goods distrained for rent within the five days, and 
after a tender of the rent and expenses, although 
the tender be made after the impounding. Johnson 
v. Upham, 2 E. & E. 250; .and a tender of the rent 
without expenses after a warrant of distress has 
been delivered to the broker is a good tender. 
Bennett v. Ilayes, 5 H. & N. 391. Sec also as 
to what is a sufficient impounding, Browne v. 
Powell, 4 Bing. 230 ; Thomas v. Harries ; Pep- 
percorn v. Hof man, 9 M. & W. 618 ; and Ten- 
nant v. Field, 8 E. & B. 336, where the landlord, 
to prevent inconvenience to the tenant, and with 
his assent, instead of removing the furniture on 
which he meant to distrain, made an inven- 
tory, put a man in possession, and handed to 
the tenant a notice of distress referring to the 
inventory, which was also given to the tenant, 
and it was held that? this was a distress and im* 
pounding on the premises. If a sufficient tender is 
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made before the distress, the remedy is replevin 
or trespass ; if it be made after the distress and 
before the impounding, detinue is the right form 
of action. • Gulliver v. Cosens, 1 C. B. 788 ; and 
Singleton v. Williamson, 7 H. & N. 750. In 
Laddv. Thomas, 12 A. & E. 117, Lord Denman, 
C. J., was of opinion that trespass was the proper 
form of action for continuing on the premises to 
keep possession of the goods distrained after the 
distress had ceased to Ihj lawful ; sec also Pep- 
percorn v. Hofman, and Ash v. Dummy, 8 Exch. 
237. In West v. Nibbs, 4 0. B. 172, however, 
it was held, by the Court of Common Pleas, 
that a landlord who had, after the impound- 
ing, accepted the rent and the expenses of 
distress, could not be treated as a trespasser 
merely because he retained the possession of the 
goods distrained, although his refusal to give 
them up might render him liable in trover. It 
must be observed that since the Common Law 
Procedure Act, 1852 (15 & 16 Viet., e. 76), the 
distinctions between different actions, except so 
far as they arc matter of substance, arc no longer 
important. Lastly, I must tell you that the 6 & 7 
Viet. c. 30, which was passed to amend the law 
relating to pound-breach and rescue, and which 
gives power to two justices in certain cases to try 
summarily offences of .this description, does not 
apply where the cattle ore seized under a dis- 
tress for rent See s. 1.] 

With regard to a distress of growing crops, 
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which, though not distrainable at common law, 
may, as I stated in a former Lecture, [ante, p. 206] 
be distrained by virtue of stat. 11 Geo. II., 
c. 19, s. 8. The same section directs how they 
shall be impounded after they have been cut, Sop** 
gathered, and carried : the act directs, that they 
.shall be laid up in barns, or other proper places on 
the premises, or as near thereto as may be if there 
be none on the premises. [This section enables the. 
landlord to distrain the crops, “and the same to 
cut, gather, make, cure, carry, and lay up, when 
ripe, in the barns, or other proper places on the 
premises so demised or holdcn ; and in ease there 
shall be no bam or proper place on the premises 
so demised or holdcn, then in any other barn or 
proper place which such lessor or landlord, lessors 
or landlords, shall hire or otherwise procure for 
that purpose, and as near as may be to the pre- 
mises.’’] 

Such is the state of the law with regard to the 
impounding the distress, which is the first step to 
1)0 taken with regard to it ; and next comes the 
inquiry, what shall become of it sifter it has been 
impounded ? Now' 1 have stated, that at common 
law it was a mere pledge, the landlord could not 
have disposed of it ; he might detain it till the 
rent was paid, but he eould do no more. This was 
a bad law both for landlord and tenant. It did 
not always procure satisfaction of his rent for the 
one, while it often had the effect of depriving the 
other of all means of satisfying it. It was, there* 
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loro enacted by stilt. 2 Win. & M., boss. 1, c.- 
s. 2, Tliat wliera any goods or chattels 'shall 
Ik* distrained for rent reserved mid due on any 
contract, and the tenant or owner of them shall 
not trithin fin - doi/s \iiejrf\ after the dintreftn and 
notice, thereof, (with the cause of such taking) left 
iit the chief mansion house, or other most noto- 
rious place upon the premises charged with the 
rent, replevy the same ; the person distraining 
may, with the sheriff or under-sheriff of flic 
county, or constable of the hundred, parish, or 
place where the distress was taken, cause, tin; 
distress to be ajijimisnl by two sworn appraisers, 

Appmixc- whom the sheriff or other officers shall swear to 

mviii ft ml . . - ip . 

Kuie. appraise them truly, and, after such appraise- 
mont, may sell the same towards satisfaction of 
the rent and the charges of the distress and 
-appraisement, leaving the overplus, if any, in 
the hands of the sheriff or other officer for the 
owner’s use. (d) This being the important 
practical enactment relative to this part of the 
subject, it is necessary to pay some attention to 
its provisions. 

And first you will observe, that the sale is not 


(8) These arc not tho exact 

Words ol* thin section, but tho 

substance of it is given. * See 
ante, p. 226. If the overplus is 
not left in the hands of tho 
sheriff, tho tenant cannot bring 
an action for money hud and 
received ; he must sue in cose 
under the statute, Tatr* v» 


6 Exch. 805. In 
order to change tho property 
in the goods there must be an 
actual mle; it is not enough 
that the landlord should toko 
them at tho condemned price 
in satisfaction of the rent and 
charge. King v. England, 4 
B. ft S. 782* 
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to. take place unless the tenant omit to replevy 
within jive clays after the distress. [It was at one 
time supposed that] these five days ought to be 
reckoned inclusive of the. day of sale ; Wallace v. 
Kiny, 1 H. Bl. 13 ; [but this ease has been over- 
ruled by llnbinsan v. Waddinyton, 13 Q. B. 753, 
and it is now held under this statute, as in other 
eases of a like kind, that the days must 1 m; calcu- 
lated inclusively of the last day, and exclusively 
of the day of taking.] Though U]>on the one hand, 
the landlord must not incumber the promises by 
keeping the goods there after the five days, and 
a. reasonable time for appraising and selling them 
has elapsed, (Irijjin v. Scuff, 2 Ld. Knynt. 1424 ; 
yet, on the. other hand, lie must not sell befiye 
five times the space of twenty-four hours has 
completely elapsed. Harper v. Tastrell, (! ( '. 
k I*. lt>(*. [See the judgment of Baron Parke 
in Pi; mutt v. Birtf es, 4 M. & W. 448, and the, 
notes to Simpson v. llartopp , 1 Smith’s L. C. 
377, 5th Edition. In an action* for selling the. 
goods within the five days, the plaintiff is not, 
however, entitled to a verdict unless he has sus- 
tained actual damage. Lucas v. Tarleton, 3 
H. &N. 116.] 

T have already spoken of the notice of distress 
which the act requires. With regard to the ap- 
praisement, the decisions arc extremely fine-drawn, 
and the law on that subject has been rendered 
more complicated by stat. 57 Geo. III., e. 93. 
Practically I recommend you to have the distress 
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in every case appraised by two sworn appraisers. 
The decisions, among which ' there is some 
’ variance,- are Fletcher v. Saunders, 1 M. & Rob. 
375 ; Bishop v. Bryant, 6 C. & P. 484 ; Allen v. 
Flicker, 10 A. & E. 640. (4) As to the sweating 
of the appraisers, they are to be sworn before the 
constable of the parish where the distress is taken. 
Avenell v. Croker, Meo. & Malk. 172 ; Kenney v. 
May, 1 M. & Rob. 56. [A distress, which is 
appraised by the person who makes it, is irre- 
gular. See Westwood v. Comte, 1 Stark. 172, 
and the judgment of Best, C. J., in Lyon v. 
Weldon, 2 Ring. 336. The appraisers must 
l>e reasonably competent, but they need not l*e 
professional appraisers. Iloden v. Kyton, 6 0. B. 
427.] 

We have now seen [under what circumstances 
the right to distrain exists ;] what the landlord 
is to distrain ; where he is to distrain ; when 
he is to distrain ; how he is to distrain ; and 
in what manner the distress is to be disposed 
of. It remains to consider, what is the remedy 
if the distress be illegally levied or improperly 
pursued. 


(4) The 37 Geo. 8, c. #3, 
enacted that no person making 
any distress for rent, where 
tho sum demanded and due 
did not exceed 20/., should 
take in respect of the distress 
other costs or charges than 
those fixed by the schedule of 
Hie act; and in tho schedule a 


sum is allowed in respect of 
tho appraisement, "whether 
by one broker or mare." Allen 
v. Flicker, cited in tho text, 
decided that, notwithstanding 
this provision, there most be 
two appraisers, oven where the 
rent distrained for does not 
exceed 20/. 
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This divides itself into two questions ; j first, 
what is the tenant’s remedy if the distress be for 
a lawful demand but illegally executed, that is, if 
the rent be really due and a distress justifiable, 
but yet the proceedings taken in the particular 
distress be illegal ; and secondly, what is the 
remedy where the distress is wholly unwarranted 
and unjustifiable. 

Now, in the first case, I have already stated, 
that the rule of the common law was, that if the 
person distraining abused the right given him by 
the law to distrain, his whole proceeding ltecamu 
null and void, and he was considered as a tres- 
passer from the very beginning [ante, p. 232 ;J 
but by stat. 11 (loo. II., c. 19, s. 19, “ When any 
distress shall be made for any rent justly due, and 
any irregularity or unlawful act shall be after- 
wards done by the party distraining or his agent, 
the distress shall not be deemed unlawful, nor the 
distrainer a trespasser ah initio; but the party 
grieved may recover satisfaction in an action of 
t respaas or on the ease." See, on this statute, 
Winterbourne v. Maryan, 11 East. 393, [and 
Hodyers v. Parker, 18 0. B. 112, which shows 
that the statute only enables the tenant to recover 
damages for an irregularity in the distress where 
actual damage has been sustained. (3) Where the 
distress is void ah initio, as where the entry to 

(5) In Chandler r. Doulton, the jury ought to he told that 
3 H. & C. 653, the Court of they mu*t find some damages, 
Exchequer was of opinion that either nominal or substantial, 
in oases of excessive distress, 
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distrain is made by forcibly breaking a window, 
the statute affords no protection, and the full value 
of the goods seized may be recovered. Attach v. 
] tram well, 3 B. & S. 521.J 

A subsequent section of the 11 Geo. 11., 
c, 19, l mean s. 20, allows the landlord to 
teia/rc amends before action brought. Thus, you 
perceive, the ordinary rule of law laid down in 
the Six Car/ tenters Case is relaxed in favour of 
a laud lord by this act. [The statute itself should 
Ik; referred to, for the words which 1 have just 
given you are only the substance of the section. 
The true construction of this section has been 
held to 1 m? that ease, must be brought when the 
injury complained of is the subject of an action 
on the case, and fres/mss where it amounts to a 
trespass ; the nature of the irregularity determines 
the nature of the action. iSee the judgment of 
Lord Ellenborough in Winterbourne v. Morgan, 
just cited. Trespass will not lie for an excessive 
distress : the proper remedy is an action on tin*, case 
founded on the Statute of Marlebridge. Hutchins 
v. ( 'humbers, 1 Burr. otto. Trover will not lie, 
since the 11 Geo. 11., e. It), for goods irregularly 
sold under a distress, il the whole or any part 
of the rent distrained for was due. Wallace v. 
King, 1 H. Bl. 13 ; Whitworth v. Smith, 1 M. 
& Rob. 193. A distress, to be excessive, must 
be obviously unreasonable. A landlord is en- 
titled to protect himself by seizing what any 
reasonable man would deem adequate; and is 
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only bound to exercise a reasonable and honest 
discretion. Itodeu v. Kytun, (5 (A 11. 427. A 
landlord is not liable in trespass for the acts of 
the broker whom he employs to distrain, unless 
he authorises them beforehand, or subsequently 
assents to them, with a knowledge of what has 
Wen done. Therefore, whore, in an action of 
trespass against a landlord, it appeared that he 
had given a warrant to distrain to a broker, and 
that the latter had taken away a fixture and 
sold it and had paid the proceeds to the land- 
lord, who had received them without inquiry 
and without knowing that anything irregular 
had been done, it was held that the landlord 
was not liable. Freanun v. Jiux/tcr, 13 Q. B. 
780. See also as to the liability of the land- 
lord for the broker’s act. (Jottutlett'v. Kin;/, 3 
11. N. S. 51), and Jlnxelcr v. Leiuoyu<‘, 5 C. 11. 
N. S. 530. ] 

Secondly, where the distress is totally unwar- 
rantable. This involves two cases : — The first, 
where the party distraining is a mere stranger, 
and has no pretence whatever to make any 
claim for rent. In such a ease, the tenant 
may, of course, pursue any remedy adapted 
l»y law to a violent seizure of goods. He 
may, if he think proper, bring his aetiou of 
replevin, in which case he will have the goods 
at once restored to him ; but he may equally 
b ring trespass or trover, ami, though in these 
forms of action he cannot recover his goods in 
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specie, (6) he will, at least, recover a compensa- 
tion for them in the shape of damages. 

Where, however, the landlord distrains, but im- 
properly so, the tenant may, it is true, bring trover 
or trespass against him ; [and under the 2 Wm. 
Sc M., sess. 1, c. 5, the landlord is also liable in 
an action on the ease, to pay double the value 
of the goods distrained, if at the time of the dis- 
tress no rent was due ; Masters v. Farris, 1 C. B. 
715 ;] but the form of action usually selected is 
replevin, since that enables the tenant to obtain 
his goods at once, and have the Itenefit of them 
pending the suit brought to try the landlord’s 
right. The action of replevin [was in its common 
law fonnj a very singular one. (7) It [com- 
menced] not * like ordinary actions, by a writ 
sued out of the superior Court ; but the party 
whose goods [had] been taken [made plaint, before 
recent alterations in the procedure] in the Court 
of the sheriff. This plaint [was] removed into 
the superior Court. He there [set] forth his 
grievance, namely, the seizure of his goods ; the 


(6) Under tho Common Law 
Procoduro Act, 1854 (17 & 18 
Viet, c. 125), tho Courts of 
common law have now power 
to compel the delivery up of 
specific chattels in actions 
brought for their detention. 
See a. 78, and Chilton v. Oir- 
riiuftm, 15 C. B, 780. Tho 
Mercantile Law Amendment 
Act, 1856 (19 A SOVict., c. 97, 
as. 2), contains also provisions 


under which execution may 
bo issued for the delivery of 
goods in notions on contracts 
to deliver specific goods. 

(7) See generally, as to 
when this action will lie, Bac. 
Ab. Replevin and Avowry; 
Selwyn's N. P. Replevin ; 
Otorge r. Chamber #, 1 1 M. & W. 
149; and Allen v. Sharp t 2 
Exch. 352. 
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defendant [pleaded] or as the technical term is, 
[avowed] the right upon which he [relied] to 
seize them, and thus the title to distrain [was] 
ultimately tried and decided on. 

This action of replevin is as old as the low 
itself, but the proceedings in it have l»een much 
altered by modem enactments. At common law, ^ cowmon 
a party whose goods were distrained sued a writ 
out of Chancery directed to the sheriff, who was 
commanded to replevy the goods, that is, to give 
them back to their owner ; and to take sureties 
from him, binding him to try the question of the 
distrainer's right to take them, and to return the 
goods if that question was decided against him. 

That was the common law ; but it was found ex- 
tremely inconvenient to send tenants, }>erhaps 
poor ones, to the Court of Chancery for wits, and 
accordingly by [c. 21 of the] stat. 52 Hen. III., 
commonly called the statute of Marie bridge, juris- 
diction was given the sheriff to entertain actions 
of replevin in the first instance ; see Thompson 
v. Fardm, 1 M. & Gr. 535. By means of this 
statute the tenant [obtained] restitution of the 
goods seized immediately. But as it would have 
been unjust to take the distress from the landlord 
and leave him without any security, the stat. of 
Westminster the 2nd, (*>. 13 Edw. I„ c. 2) [re- 
quired] the sheriff, when he [restored] him the • 
distress, to take security from him that he [would] 
prosecute an action of replevin against the dis- 
trainer, and return the distress if the Court so 
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[awarded] And this security, by stat. 11 Geo. 
II., c. 19, s. 2.*), [was] directed to bo, a bond from 
the plaintiff — that is, the tenant, — with two ro- 
sjjonsible jK-rsons as sureties, in double the value 
of the goods distrained ; (8) and this bond [was] 
assignable to the distrainer, contrary to the usual 
rule of the law of England, that chose* in. action 
are not assignable. [See the notes to J louuxon v. 
Jtcilslauc, 1 Wins. Saund. 19.3 f; and Austen v. 
.Howard, 7 Taunt. 323.] Thus the party dis- 
trained, if he [disputed] the right of the dis- 
trainer, [might ] obtain back his goods: but, on 
condition of bringing an action of replevin against 
the distrainer : if lie [succeeded] in this action he 
[recovered] damages, but, if not, the judgment 
| was] provided by stat. 17 Car. II., c. 7. The 


(N) Tho shorilF was rcsjton- 
fciblo lor taking insufficient 
sureties, and was bound to nso 
n reasonable discretion in tho 
mutter, Jrffiry v. I laniard, J 
A, & K. 823 ; Vl*nn*r v. ft risen, 
11 Q. H. 4ft. Hut if tho sure- 
ties wore at tho time appa- 
rently responsible, ho was not 
liable. Hindi? v. Uhtites, 3 
Taunt. 225; 1 Wins. Suund. 
195 f. lliis statute required 
that the bond should be con- 
ditioned to prosecute the suit 
“ with effect and without 
delay.** These words were 
held to mean that the suit 
should tie prosecuted to a not 
HHsncceMftd termination. Jack- 

mm v. Iteamm, 8 M. &W. 477. 
In Morris v. Ctxmch, 2 (b B. 


293, a bond was conditioned 
to prosecute* the suit 44 with 
effect, ** not adding “without 
delay.** The distrainer re- 
moved the proceedings, and 
carried tlic suit lvgularly for- 
wanl in tho superior Court 
until ho diod. It woe held 
tlmt tho condition was not 
broken. So© also Rider v. 
Kdmtnte, 3 M. & Gr. 202. It 
was hold, however, that tho 
condition to prosecute the suit, 
“without delay,*' might 1» 
broken by a delay which did 
not exceed tho time allowed 
by the ordinary practice of the 
Courts, if the defendant in re- 
plevin was unduly prejudiced 
by it. ftent v. f W is, 1 1 Q* B. 
288. 
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particular enactments of this statute are somewhat 
complicated, hut the general effect of it [was and] 
is, that the landlord recovers his rent and costs. 
[See the notes to Mounsoa v. lletlxhatc, just cited, 
and Jamieson v. Treivh/au, 10 fixch. 748. (!)) 

Many of those matters are now, however, 
mere mutters of history, for the powers and 
responsibilities of the sheriff with respect to the 
action of replevin, have been taken away by 
statute; the County Courts have now jurisdic- 
tion in all cases of replevin ; and the action may 
now, if it is wished, be muunvurv <1 in the supe- 
rior'Courts — a course which could not lie pursued 
under the older law. 

By stat. It) & 20 Viet., e. 108, s. 08, the powers 
and responsibilities of the sheriff with respect to 
repleviu bonds and replevins are destroyed, and 
power is given to the registrar of the County 
Court of the district in which the distress was 
taken to approve of replevin 1 (ends, and grunt 
replevins, and to issue all necessary process in 
relation thereto, which process is to lx* executed 
by the high bailiff. 

By s. 22 of the Common Law Procedure 
Act, I860 (28 & 24 Viet., e. 126), these provi- 
sions arc extended to all cases of replevin, in like 

(0) The 11 Geo. 2, c. 19, turned kin action, or hod 
&. 22, provided that when the judgment given against him, 
distress was for rent, quit- tho defendant should recover 
rente, relief*, heriota, and double coat*. TUi* provision 
other «ervu»*, and the plain- wa# al tered by tho 5 & U Viet., 
tiff* became non-suit, dteoon- c. 97, #. 2. 


Under 

modern 
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maimer as to cases of replevin of goods distrained 
for rent or damage feasant; and by s. 65 of 
the earlier of these acts, the action of replevin 
may lie commenced in any superior Court in the 
form applicable to personal actions therein. 

The course of proceeding in cases of distress for 
rent which is pointed out by the earlier of these 
statutes, and is now in force, is shortly as follows. 

By ss. 65 and 66 of the 1 9 & 20 Viet. c. 108, 
the person whose goods have been distrained 
for rent must apply to the registrar of the dis- 
trict in which the distress was taken to replevy 
them. The registrar must require him to state 
whether he proposes to sue in a superior Court 
or in the County Court, and to give the names of 
the householders whom la; proposes as his sure- 
ties. Bee also the County Court ndes of 1857. 
Re<j. 134, 135. 

Buuti, a-. By the same sections and rules, it is provided 

that if the replevisor intends to sue in the superior 
Court, he must enter into a bond with two suffi- 
cient sureties for such an amount as the registrar 
may deem sufficient to cover the rent, and the 
probable costs in the superior Court, and the 
bond must be conditioned to commence an action 
of replevin in the superior Court within a week, 
and to prosecute it with effect and without delay ; 
and, unless judgment is obtained by default; to 
prove before the superior Court that he had good 
ground for believing either that the title to some 
corporeal or incorporeal hereditament, or to some 
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toll, market, fair, or franchise, was in question, or 
that the rent exceeded .£20, and to make return 
of the goods, if a return shall l>c adjudged ; and 
if the replevisor elects to proceed in the County 
Court, he must give a similar lwnd to cover the 
rent and the probable costs, and this bond must 
Ih; conditioned to commence within a month an 
action of replevin in the County Court, and to 
prosecute it uith effect and without delay, and 
to make a return of the goods, if a return is 
adjudged. (1 0) 

By s. 71 of the 1!) & 20 Viet. e. 1 08, in either 
of these cases a sum of money equal to the amount 
of the security which would be required may Ihj 
deposited by the replevisor hi lieu of the lioud. 

The action in the County Court is begun by Actnn in 

, . . J . . n J County 

plaint, ami is tried like other actions m a summary Court. 

way by the Judge, unless either party requires 

a jury. See the County Court Rules of 1857, 

lief). 79. 

By ss. 67 and 08 of the act just mentioned, if 
the amount of the rent exceeds £20, there is an 
appeal from the County Court to the superior 
Courts uj>on the same grounds, and subject to the 
same conditions as in other plaints; and the defen- 
dant may, on giving security, remove the plaint by 
certiorari into a superior Court, in all those eases 
in which he lias good ground for believing that the 
title to some corporeal or incorjioreal heredita- 

(10) Theeo bonds arc entered 10 & 20 Viet., c. 100, a. 70. 
into with $0 opposite party. 
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mont, or to some toll, market, fair, or franchise is 
in question, or that the rent exceeds .£20.(11) 

Tin* action in tin* superior Court is now begun 
by unit and declaration, as is the ease in personal 
actions. 

If the plaintiff obtains a verdict, he retains the 
goods which have been handed over to him on 
the replevying, and lie is also in ordinary cases 
entitled to small damages for their detention. If 
the verdict is for the defendant, he is entitled to 
a return of the goods, and he also recovers, under 
the provisions of the stat 17 Car. *2, c. 7, which 
I have already mentioned, his rent and eosts. 
And in the County Court the defendant, if he suc- 
ceeds in the actiou, nyiy require the Judge, or the 
jury, to find the value of the goods distrained. 
If the value is less than the rent in arrear, judg- 
ment must he given for the amount of such value. 
If, however, the amount of the rent in arrear is 
less than the value so found, judgment must 1 m* 
given for the amount of the rent, and may he 
enforced in the same manner as any other judg- 
* ment of the Court. See the County Court Buies 
of 1857. Meg. 180.] 

The time will not permit us to go further. 

(11) Iu ease* of ieplo\in Subject nl»o to this power of 
on dwtroww for rent the removal, tho County Courts 
County Court# liavo juristic- have jurisdiction in replevin 
turn although tho title is in whatever tnay be the value of 
dispute, if the proper etqw the goods. See 2nd lust 130, ^ 
for removing the plaint by 312 ; and Pollock's County * 
certiorari have not been taken. Court Practice, c. xiv. 
jf/rjf. v. Ifoifies* 1 E. it D. 836* 
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Afteh tin; time •vvliifli lias r’lnjiKcd kiiht flic Point, «*. 
delivery of the laat I/ceture, it is right briefly c£*m ™ j 
to recapitulate what haa lK*cn done. I began, T*»1*«r 
as you may recollect, by describing the different 
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sorts of tenancy [Ante, Lecture I.] I then divided 
the considerations arising out of the relation of 
landlord and tenant into four heada — the first 
comprising those points which relate to the com- 
mencement of the tenancy ; the second, those which 
occur during its continuance; the third, those 
which relate to its termination ; and the last, those 
which arise out of a change either of the tenant 
or landlord Pursuing the subject in this order, 
we hud disposed of the first head, comprising those 
[Hiints which relate to the commencement of the 
tenancy. [Ante, Lectures 11., 111., and 1V.J We 
had entered upon the second, and, as this natu- 
rally subdivided itself into two considerations, 
that of the landlords rights against his tenant, 
and that of the tenant's rights against the landlord, 
we had begun with the former class, the principal 
topic included in which being the landlord’s right 
to rent, 1 had spoken at some length on the nature 
of rent, the time and the manner in which it is 
payable, the demands which the tenant sometimes 
is cutitled to set off against it, the mode in which 
its payment is enforced, particularly by distress, 
to the various topics connected with which the 
last Lecture was devoted. [Ante, Lectures V. 
aud VL] 

Having thus brought to a termination the 
remarks I had to offer ou the subject of the rent 
— the remuneration which the landlord receives 
for giving up the possession of his property to 
die tenant, it remains to consider his right to 
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require the tenant to treat that property in a 
particular manner while it is out of his possession. 

When I speak of the treatment of the property, 

I mean in the way of upholding and cultivating 
it. Since it is obvious, that if a house, it will, 
without repairs, go to decay ; and if consisting 
of land, it will, if improperly cultivated, lose 
heart and degenerate; the lights, therefore, of 
the landlord as against the tenant, with regard 
to those two matters, cultivation and repairs, are 
of great practical importance, and very frequent 
practical discussion. 

In order clearly to comprehend this portion 
of the subject, it is necessary to see how the law 
stands with regard to it in the absence of any W«mw 
express agreement of the parties. Isow the rule Ao»*«. 
of law is clear, that the owner of the inheritance, ' 
whether in fee simple or in foe tail, has, in respect 
of the greatness and durability of his interest, a em-aus, 
power to deal with the property in any manned * c ' 
he thinks proper. He may build houses or pull 
them down, cut timber, open mines, — in short, 
deal with the property as he thinks fit. $To action 
lies against him in a Court of law, nor would a 
Court of equity interfere for the purpose of re- 
straining him. All this is laid down in Plowd. 

259 ; 11 Co. 50 a ; Jervis v. Bruton, 2 Vem. 

251 ; and see The Attorney General v. Duke of 
•Marlborough, 3 Madd. 498. 

.But though tenants of an estate of inheri- 
tance have these powers in respect of the great- 
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ness of theiv interest, it is otherwise with the' 
owners of particular estates. They aro, indeed, 
entitled to reasonable estover* and botes , for the 
purposes of fuel, agriculture, and repairs; (1) 
but they are prohibited from destroying those 
things which arc not included in the temporary 
profits of the land, because that would tend to 
the permanent and lasting loss of the persons* 
entitled to the inheritance. Any proceeding on 
their part which contravenes the rules which 
govern their estates in this respect, is called 
icaste; and as these rules are not precisely similar 
in their application to all sorts of particular 
tenancies, it will l>e necessary to consider their 
Insuring on the three sorts of particular tenancies : 

Estates for life ; 

Estates for yearn ; 

And Estates at will. 

i must, however, first observe, that at common 
law there was a distinction between the tenants of 
estates created by the act of the laic, and tenants 
of estates created by the contract of the pieties ; 


(1) Tho word 44 estovers ” is 
Used by oar old law writers in 
a very general sense. In the 
text it moans the liberty to take 
heoeseary wood, for the use or 
ftmuture of a house or farm, 
off tho estate of another. Seo 
Co.Litt. 41, b. 2, Black. Comm. 
55; Tomlin’s Law Diet Esthers, 
Houso-boteia a sufficient allow* 
unceof wood to repair the house, 
or to bum in it ; in the latter 


sense it is sometimes called fire- 
bote. Plough-bote and cart- 
bote are wood to be employed 
in making and repairing in- 
struments of husbandry ; and 
hedge-bote is wood for repair- 
ing hodges or fences. 2 Black. 
Comm. 35 ; Yiner's Ab. FToafe 
(M). These common law rights 
are now usually excluded or 
regulated by the express con- 
tract between the parties. 
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♦tie former having lieen always punishable for 
committing waste, the latter not so. Thus, tenant 
by the curtesy, or in dower, was at all periods of 
the law restrained from waste : tenant for term 
of yearii was not so. And the reason of this 
distinction was, that it was thought it would be 
a hardship if the law were to give the estate 
without restraining the person to whom it was 
given from doing injury to the inheritance ; while 
it was thought to be no hardship on a jicrson 
who had let a tenant in l»y express contract, and 
who had the power of inserting in the contract 
stipulations against the. commission of waste — 
it was thought to be no hardship upon him to 
leave the tenant in the same situation in which 
he had hitasclf placed him by the contract, 

[see 2 Inst. 299, Viner’s Ab. Waste (B) ; Com. 

Dig. IIW (A. 2), and 2 Wins. Saund. 252.] (2) 
However, this state of the law, though it may be 
thus "plausibly advocated in theory, was found 
very detrimental in practice ; and by the opera- 
tion of two statutes, that of Marlebridge, 52 By statute. 
Hen. III., c. 23, which you will find set out and 
commented upon in Lord Coke’s 2nd Inst. 144, 
and that of Gloucester, 6 Edw. I., c. 5, which 

(2) Upon the mime principle) imposed by contract the person 
where the law creates a duty or bound is responsible for a non- 
a charge, and the party upon performance of it caused even 
whom it is imposed, is pre- by inevitable accident, becau & 
vented from performing it he might have protected kimeelf 
without any default on his by hie contract. See Paradim 
part, the law excuses him. v. Jane, Aleyn, 27, and Spence 
But if the duty or charge is v. Chodwick, 10 Q. B. 017# 

s 2 
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you will find set out and commented upon in* 
Lord Coke’s 2nd Inst 299, all tenants of parti- 
cular estates were restrained from waste, as 
tenants by the curtesy, and in dower had been 
previously to those acts. 

It must also Iks premised, that there are two 
different descriptions of waste : 

1st. Voluntary icaste ; and 

2ndly. Permissive icasie. 

Voluntary. Voluntary waste, consists in doing something 
which the tenant is prohibited by law from doing. 
Feriuiuivo. Permissive waste, in allowing something to 
happen which he is bound by law to prevent. 

The one is an offence of commission, the other 
of omission. (3) 

Now with regard to tenants for life, they arc 
forufe*" 1 * voluntary waste if they fell timber, 

excepting for the purpose of their reasonable 
estovers and botes, — if they pull down or damage 
houses,— if they open mines, — or if they destroy 
heir-looms incident to the inheritance. See J 
Inst. 53 a; Foster v. Spooner, Cro. Eliz. 17; 
Saunders’ Case, 5 Co. 12 ; Whitfield v. Pewit, 2 
P. Wins. 240 [and Yiner’s Ab. Waste (E).] 

A tenant for life is guilty of permissive waste, 
if he allow the buildings on the estate to decay : 

(11) See on to the distinction of describing in pleading the 
between voluntary and per- commission of voluntary and 
miasivo waste, Co. Litt. 53 a. ; permissive waste, see Martin 
Viner 8 Ab. ir<tsfe; and the v. Qilham, 7 A. & E. 540, and 
notes to Grtene v. Oofc, 2 Wins, Ettye v. Pemberton, 12 M. & 
Saund. 252 a. As to the mode W. 187. 
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though it is laid down, that if he find a house 
ruinous when his estate commences, he may per- 
mit it to fall down, — though he might justify the 
taking reasonable estovers of timber from the 
estate for repairing it. See 1 Inst. 53 a ; 54 b. 
And, I apprehend, that on the same principles, if 
the tenant for life were to allow the walls, banks, 
and defences of the estate to become ruinous, he 
would be guilty of pci-missive waste ; thus it is 
laid down by several authorities, that if the pro- 
perty be on the bank of a river, which flows so 
gently that by reasonable industry its banks may 
be preserved, it would lie waste in the lessee for 
life to suffer them to fall into decay. See 1 Inst. 
53 b. [Viner’s Ab. Waste (I).] 

It must, however, be observed, ttiat these doc- 
trines regarding permissive waste do not apply to 
cases in which the damage happens from the act 
of God, as it is called, that is, from some inevi- 
table and irresistible convulsion of nature ; thus, 
if a house were thrown down by the violence of 
tempest, or consumed by lightning, the tenant 
could not be made liable for this as waste ; though 
it is said, that if the roof only were blown off, he 
would be bound to cover it again within a reason- 
able time. See 2 RolL Ab. 820 [and Viner's 
Ab. Waste (I).] But if the house was burnt by 
negligence or mischance it was waste, before the 
6 Anne, c. 31, ib.; Co. Litt. 53 b. The exception 
just mentioned to the general rule as to permis- 
sive waste is limited to cases in which the injury 


Not liable 
for Damage 
by Tern- 

prftt| kc. 
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is caused by some inevitable and irresistible convul- 
sion of nature. For, if the damage, although imme- 
diately caused by the violence of a tempest, might 
have been avoided by a reasonable amount of pre- 
vious precaution on the part of the tenant, he is, 
I think, liable. Therefore if the lessee suffers a 
little breach in the toall to continue, by means of 
which the violence of the sea afterwards breaks all 
the wall and surrounds the land, this appeal’s to lie 
waste. Anon., Moo. 62 ; see also Hey. v. Leigh, 10 
A. * & E. 398. And the observations just made 
relate only to the liability of the tenant for waste 
in the abscnco of any express contract in this 
respect ; since it is clear that, if he enter into an 
express contract without exception or qualifica- 
tion, he is liable, although the damage may lie 
caused by inevitable accident. Paradine v. Jane, 
Aleyn, 27, ante, p. 259. 

Before I leave the subject of waste by tenants 
for life, 1 will call your attention shortly to a class 
of eases as to which questions arise not (infre- 
quently in practice ; I mean the cases of clergy- 
men. In Huntley v. Russell, 13 Q. B. 572, an 
action upon the case for dilapidations was brought 
by a rector against the executors of his pre- 
decessor in the rectory. It appeared* that the 
deceased rector had suffered a farm-building ad- 
joining the rectory-house to go into decay, but 
had. erected a building better fitted for the pur- 
pose at the distance of a mile from the house, but 
in a situation more convenient for the farming 
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business. No faculty or licence had been olv- 
tained for the alteration. The deceased rector 
had also removed a cottage, or farm-building, 
which had been placed \ipon the soil, and had 
lteen intended at the time of the erection to lie* 
removable at will, but which had become, im- 
InHlded in the ground to the depth of a foot by 
the mere weight of the building. It was held 
that neither of these acts amounted to waste or 
dilapidation. Mr. Justice Pattcson, in delivering 
the judgment of the Court, said, “ The incumbent 
of a rectory is not precisely in the situation of a 
particular tenant, because there is no person who 
has the inheritance in reversion ; but the fee 
simple of the glebe being in abeyance, the incum- 
bent is in truth but tenant for life ; and he or his 
executors are no doubt liable for any waste com- 
mitted. But to constitute waste there must lie 
either, first, a diminishing of the value of the 
estate, or, secondly, an increasing the burthen 
upon it, or, thirdly, an impairing the evidence of 
title. Doe d. Grubb v. Lord Burlington, 5 B. & 
Ad. 507.” In the same case, some gravel pits on 
the soil of the rectory, which had been opened by 
the surveyors of the highways,. under the High- 
way Acts, had been improperly left open by them. 
A lessee of the deceased rector had taken gravel 
from them, and had sold it to private persons. 
The Court held that the opening of the pits 
having arisen from a public necessity only, and 
their continuing open having been caused only by 



THK LAW OF 


2ftt 

the omission of a public duty, the deceased rector 
had no right to consider that they were open for 
all purposes, and therefore that the removal of the 
gratel by his lessee amounted to an act of waste, 
•as much as if the pits had been opened by him 
for the purpose of sale.] 

By Tm*nu Thus much on the subject of waste by tenants 

for Yen™. J J 

for life : now with regard to tenants for years, 
and at will. With regard to voluntary waste, a 
tenant for years, or at will, stands in the same 
situation precisely as a tenant for life ; indeed it 
is obvious to common sense, that what the owner 
of a freehold interest is prohibited from doing, 
the owner of a chattel interest must be equally 
prohibited from. [See Yiner’s Ah. Waste (i S). It 
is not waste if a lessee for yearn cuts down wil- 
lows, leaving stools or butts from which they may 
shoot afresh, unless they are a shelter to the 
house, or a support to the bank of a stream 
against the water. Philipps v. Smith, 1 4 M. & 
W. 589. A good deal of information on the sub- 
ject of waste may be derived from the judgment 
of the Court in this ease. It is there said, “ The 
principle on which waste depends is well stated 
in the case of Lqrtl Darcy v. Asktrith, Hob. 234, 
thus, ‘It is generally true that the lessee hath no 
power to change the nature of the thing demised ; 
he cannot turn meadow into arable, nor stub a 
wood to make it pasture, nor dry up an ancient 
pool or piscary, nor suffer ground to be sur- 
rounded, nor destroy the pale of a»park ; nor he 
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may not destroy the stock or breed of anything, 
because it disherits and takes away the perpetuity 
of succession, as villains, fish, deer, young spring of 

woods, or the like.’ On the other htnd, 

those acts arc not waste which, as Richardson, 
f!. J., in Barrett, v. Barrett, Hetley, 35, says, are 
not prejudicial to the inheritance; as, in that case, 
the cutting of sallows, maples, beeches, and thorns, 
there alleged to bo of the age of thirty-three 
years, but which were not timber either by ge-. 
neral law, or particular local custom. So, like- 
wise, cutting even oaks or ashes, where they arc 
of seasonable wood, ?>., where they are cut 
usually as underwood, and in due course arc to 
grow up again from the stumps, is not waste.” 

See also Com. Dig. Chase (N).] 

With regard to permissive waste, the liabilities utility of 

„ , „ , , . . fur l*«rniit- 

of the tenant of a chattel interest seem less than Wiww. 
those of a tenant for life of the freehold. A tenant 
from year to year, clearly according to the latest 
authorities, is bound to do no more than keep the 
house wind and water tight. See Auworth v. 

Johnson, 5 0. & P. 239 ; Leaeh v. Thomas, 7 C. 

& P. 327. [And, on the other hand, the landlord 
of a tenant from year to year is not, in the ab- 
sence of any express contract, under any obliga- 
tion to repair the premises. Gott v. Gandy, 2 E. 

A B. 847 ; nor is there any implied duty on the 
owner of a house which is in a ruinous and un- 
safe condition to inform a proposed tenant that 
it is unfit for habitation. Keates v: The Earl of 



Cadogan, 10 C. B. 591.] With regard to tenants 
for terms of years, there is a great paucity of 
authorities upon the question how far their liabi- 
litjftu respect of permissive waste extends, in the 
absence of any express agreement on the subject. 
The reason of this paucity of information is, that 
in practice a case rarely, if ever, occurs, in which 
it is necessary to inquire, what the general law is 
on the subject : for every lease of any importance 
contains stipulations upon the subject of repairs, 
and where those are inserted they supersede the 
law, as it would stand without them ; and of 
course, therefore, the question what that law is in 
the absence of express stipulation, rarely if ever 
occurs. They certainly seem to be placed by Lit- 
tleton, s. 67, and by Lord Coke in his Commen- 
tary (Co. Litt. 53), in the same situation, in this 
respect, as tenant for life. And it is clear from 
J/ord Coke’s Commentary on the stat. of Glou- 
cester, 2nd Inst. 298, [299, 302] that the old 
uction of waste given by that statute, would have 
lain against a tenant for term of years. But it has 
been questioned by some [laterjauthorities, whether 
an action on the case for permmuse waste lies 
against a tenant for years at all. See Gibson v. 
Well*, 1 New Rep. 290 ; Heme v. Bemboic, 4 
Taunt. 764 ; Jones v. Hill, 7 Taunt. 392 : and if 
this be the case, then as the old writ of waste has 
been abolished by Lord Lyndhurst’s Act, the. con- 
sequence would be that the liability of a tenant 
for years would, in the absence of express agree- 
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ment, be just the same as that of a tenant from 
year to year, and no greater. Upon the whole the 
law upon this subject is somewhat unsettled, and 
1 am loth to dwell upon it, because it so sclclom 
comes into question in practice ; if you wish to 
pursue the inquiry, you may peruse the notes to 
Greene v. Cole, 2 Wins. Saund. 252. [There is 
no doubt, however, when the later authorities are 
looked at, that a tenant for a term of years is 
liable in respect of permissive waste. See Harnett 
v. Maitland, 16 M. & W. 257 ; and the judgment 
in Yellowly v. Goicer, 11 Exch. 294. The statute* 
called Lord Lyndhurst's Act to which I have just 
refeixed, is the 3 & 4 Wm. IV., e. 27. But even 
before this act had abolished the writ of waste, the 
old action of waste had fallen almost into disuse, 
owing to the adoption of the more easy and expe- 
ditious remedy of an action on the case in the nature 
of waste. 2 Wms. Saund. 252, note (7). 1 must also 
tell you that the Courts of Common Law have now 
the power of granting writs of injunction to re- 
strain waste ; a remedy formerly confined to Courts 
of Equity. See the Common Law Procedure Act, 
1854, 17 & 18 Viet. c. 125, s. 79.] 

With regard to a tenant strictly at will, it is 
laid down by Littleton, s. 71, that he cannot com- 
mit waste at all, for he is not liable for permissive 
Waste because of the weak and uncertain nature 
of his- holding, which would render it a hard- 
ship to compel him to go to any expense for 
repairs. And as to voluntary waste, as I have 
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already explained to you, that any act incom- 
patible with his interest determines it [ante, 
p. 19,] it follows that an act done by him, 
which if done by a tenant for years would amount 
to voluntary waste, puts an end to the estate at 
will altogether and renders him a trespasser, so 
Hhat he is liable to an action of trespass, not to 
one upon the case. [In Harnett v. Maitland, 16 
M. A W. 257, the declaration alleged that the 
defendant held premises as tenant to the plaintiffs 
under a demise made by the plaintiffs to the 
defendant, the reversion thereof belonging to the 
plaintiffs, and that by reason of the tonaney it 
was the duty of the defendant to use the pre- 
mises in a tenant-like and proper manner, and 
not to }H*rmit, or to commit waste thereto. The 
breach alleged was, that the defendant suffered 
and permitted the premises to become waste and 
ruinous. The Court held that the declaration was 
bad in substance, since it did not show that the 
defendant was more than a mere tenant at will, 
and a tenant at will is not liable for permissive 
waste.] 

AcoMwtai There is one species of injur}' to the premises, 
from liability for which the tenant, whether for 
life or years, is exempted by an express provision 
of the legislature: The stat. 6 Anne, e v 31, s. 6, 
[which was] rendered perpetual by the stat, ID 
Anne, c. 14, [provided] that no action [should] be 
maintained against any person in whose house or 
chamber any Jire [should] accidentally begin.: 
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but Ibis act [contained] an exception of all 
express agreements between the landlord and 
tenant. 

[The stat. 6 Anne, c. 31, was, however, repeuled 
by the 12 Geo. III., c. 73, s. 46, and the last* 
mentioned act was repealed by the 14 Geo. III., 
e. 78, s. 101, which provided that the (> A rim? 
c. 31, should not be revived. .The 14 Geo. III., 
c. 78, s. 86, contains a provision on this subject 
(which is wider than that contained in the statute 
of Anne), and which is still in force ; this section 
enacts that, “ no action, suit, or process whatever 
shall lie had, maintained, or prosecuted against 
any person in whose house, ehnmlier, stable, bam, 
or other buildiny, or on velum estate any fire shall 
accidentally begin.” The Metropolitan Building 
Act of 1844 (the 7 & 8 Vic. e. 84), again, re- 
pealed the greater portion of the 14 Geo. III., 
c. 78, but left this section unrepealed, (see Sche- 
dule A) : and lastly, the act of 1844 has been, • 
with the exception of a few sections, also re- 
pealed by the Metropolitan Building Act of 1855, 
which is now in force ; I mean the 18 & 19 Viet, 
c. 122. 

The above mentioned clause of the 14 
Geo. 111., c. 7£, has lieen held to be general 
in its operation, and not to be confined to the 
districts to which the ordinary provisions of 
the statute apply. See Richards v. Easto, 15 
M. k W. 244 ; and Fillker v. Phippard, t l 
Q. B. 347. There has been some difference of 
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opinion as to the- meaning , of the words, “ shall 
accidentally begin* It appears from some ex- 
pressions mode use of by Sir William Blackstone 
in his Commentaries, that he thought that the 
word accidental was’ used in the statute of Anne 
in contradistinction to the term wilful, and that 
it included the case of a fire caused by negligence ; 
so that the owner of a dwelling-house was pro- 
tected by that aeWagainst responsibility in respect 
of a fire originating in his own negligence, or in 
that of his servant. See 1 Black. Comm. 431, 
and the remarks of Lord Lyndhurst upon this 
passage in Viscount (\ antcrhury v. The Attorney 
General, 1 Phill. 315. In Fillitet- v. Phippard, 
however, it was held by the Court of Queen’s 
Bench that s. 80 of the 14 Geo. III. e. 78, does 
not apply where a fire is caused by negligence. 
And in the same case the Court was of opinion 
that this statute does not extend to cases in which 
a fire is lighted intentionally, and mischief results 
from it. Lastly, in Vaughan v. Men fore u 4 Scott, 
244, it was held that an action upon the case might 
lie supported against a person who negligently kept 
on his premises a stack of hay so put together as 
to Ik* likely to ignite, and which did ignite, and 
caused injury’ to the adjoining buildings.] 

Such is the state of the law in the absence of 
any express agreement between the parties ; but, 
iu» I have already said, in almost every case in 
which the term is of importance, provision is made 
on the subject by express stipulation, generally 
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in the shape of a covenant to 'Repair inserted in 
the lease. ' ?;• 

Now with regard to these express covenants w«m« 
they of course differ much, according to the **««»*» 
nature of the demised property. And as the con- »««■ 
struction put upon them varies according to the 
varying terms employed in framing them, it 
would he tedious and almost useless, to enter on 
an enumeration of the exact words on which con- 
structions have, at various times, lieen put by the 
Courts, and the best plan will be to cite some 
of the cases which seem to me best to illustrate 
the spirit in which the Courts are in the habit of 
reading them. You may see Harris v. Jones, * 

1 Moo. & Rob. 1 73 ; Doe d. Dalton v. Jones, 

4 B. k Ad. 126 ; Gutteridye v. Mnnyard, 7 
C. k P. 129 ; Bardett v. Withers, 7 A. k E. 136 ; 

Stanley v. Towyood, 3 Bing. N. C. 4. 

[These cases establish that where then; is a coiwtrne- 
general covenant to repair, the age and general covenant to 
condition of the house at the commencement of 
the tenancy are to be taken into consideration 
in considering whether the covenant has been 
broken; and that a tenant who enters upon 
an old house is not bound to leave it in the 
same state as if it were a new one. They show 
that the meaning of the expression “ good repair” 
has relation to the age of the building, and is 
different with respect to old and to new pre- 
mises. See the observations of Baron Parke in 
Hart v, Windsor, 12 M. k W. 77 ; and Mants v. 
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Goring, 4 Bing. N. C. 451. Where, however, a - ^ 
tenant covenants to keep the premises, and to 
deliver them up at the expiration of the tenancy 
in good repair, order, and condition, he is bound to 
put them into good repair, and is not justified in 
keeping them in bad repair, because he found 
them in that condition. Even in this case, how* 
ever, the extent of the repairs is to be measured 
by the age and class of the buildings. Payne v. 
Haim, 16 M. & W. 541. 

It will be convenient tliut 1 should notice here 
some questions which arc of frequent occurrence 
in practice with reference to the covenant to re- 
pair. Where the tenant is to repair, but materials 
for the repairs are to l>e found by the landlord, 
it is often necessary to ascertain whether the 
tenant’s covenant is absolute, or whether the 
finding of the materials by the landlord is a con- 
dition precedcut to the liability of the tenant, it 
is said in Rollo’s Abridgment, that if a lessee 
covenants to repair, *' provided alw ays, ami it is 
agreed that the lessor shall find great timljer," 
tikis is a covenant on the part of the lessor to find 
the timber by reason of the word agreed, and not 
a qualification of the covenant of the lessee ; but 
that if this word is omitted, the proviso is merely 
a qualification of the lessee’s covenant. 1 Roll 
Ab. 518, Covenant (C). In a late case, where a 
lessee covenanted to repair the deinised premises, 
the fimmhm&e and buildings being previously put 
in repair and kept in repair by the landlord, it 
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was held that these words amounted to an abso- 
lute and indejtendent covenant on the part of the 
landlord to put the premises in repair. Ctmnoek 
v. Jones, 3 Exch. 233. Sec also Neale v. Itatclrff, 
15 Q. B. DIG; Hunt v. Bishop , 8 Exeh. 675 ; 
Holt v. Cozens, 18 C. B. 673 ; and Titley v. 
Mollett, 16 ('. B. N. S. 258. In Neafov. Iiutd iff 
the tenant covenanted to keep the demised pre- 
mises in repair, the same beiny first put into repute 
by the landlord, and it was held that the repair- 
ing by the landlord was a condition precedent to 
the obligation on the tenant to keep the pre- 
mises in repair. In all these cases, however, the. 
puecisc words of the covenant must be looked to, 
for where the words were that the tenant was to 
repair, “ having or taking,” housebote, &<■., this 
was held to lie an absolute covenant to repair. 
Ik'an , <(V., of Bristol v. Jones, 1 E. & E. 484 ; 
and where the timber was to be “ allowed ” by 
the landlord it was considered that his obliga- 
tion was sufficiently performed if hr was ready 
and willing to supply the timlter when required 
to do so by the tenant. Martyn v. Clue, 18 Q. 
B. 661. 

It often happens that leases contain a general 
covenant to repair, and also a covenant to repair 
within a certain time after notice. These cove- 
nants, as usually framed, arc separate and indepen- 
dent covenants, and one is not held to qualify 
the other. Wood v. Day, 7 Taunt. 645. Doe d. 
Moreerafl v. ilenx, 4 B. & ('. 606 ; Horsfall v. 
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Testar, 7 Taunt. 385 ; and Baylis v. Le Gi'os, 4 
C. B. N. S. 537. 

Questions also often occur in practice aa to the 
amount of damages recoverable by the landlord 
upon a covenant to repair, when the term is uncx- 
pired at the time when the action is brought. In 
Marriott, v. Cotton, 2 C. & Kir. 553, where a land- 
lord brought an action for non-repair during the 
continuance, of n term of years, it was ruled at 
Nisi Priwt that nominal damages only could 1>e 
recovered. - But this ruling cannot be supported, 
since there is both reason and authority in 
favour of the view that the true measure of the. 
nmount of damages in this case is the injury 
to the market value of the landlord’s reversion. 
Smith v. Pent, !) Exch. 161 ; Doe d. Worcester 
Trustees v. Howlands, !) ('. &I\ 734 ; and Turner 
v. Lamb, 14 M. & W. 412, from the last of which 
cases it appears that the amount of the damages 
depends on the length of term which is still 
unexpired. Another question, which relates to 
the damages recoverable under a covenant to 
repair, arises where, there is a lease and a sub-lease, 
both of which contain a contract to repair, and 
the 8U|R l rior landlord has sued the lessee on his 
covenant to repair ; and in Neale v. Wyllie, 3 B. 
& C. 533, where a tenant holding under a lease 
which contained a covenant to repair, underlet to 
a person who entered into a similar covenant, and 
the original lessor brought an action against the 
lessee on the covenant in the lease, and recovered. 
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it was held that the damages and costs recovered 
in that action, and also the costs of defending if, 
might be claimed as special damage in an action 
by the lessee against the under-lessee for the 
breach of his covenant to repair. But it was 
doubted in Pndey v. Watts, 7 M. & W. GDI, 
whether this decision was correct, so far as it- 
relates to the costs of the first action ; and it has, 
in fact, been overruled by the. later ease of Walker 
v. Hatton, 10 M. & \V. 249, where, under circum- 
stances substantially similar, it was held that the 
costs occasioned by the defence of the first action 
were not recoverable against the. under-lessee, as 
they were not necessarily caused by the breach of 
covenant on his part. See also Smith v. Howell , 
I! Exe.h. 7:30 ; Pennell v. Woodharn, 7 G. & 1\ 1 1 7 ; 
Short v. KalUncay, 11 A. & E. 28 ; Jilyth v. Smith , 
5 M.& Or. 40.) ; and Loyan v. Hall, 4 ('. B. 598. 
It may be also useful to refer you to the follow- 
ing cases : Yates v. Dimeter, 11 Exeh. 15, and 
Dories V. l’nderno(.sl, 2 H. & N. 5/0.] 

1 have already observed that the. statute [14 
Geo. III. c. 78] exempts tenants from the conse- 
quences of accidental fire ; yet, as l have also 
stated, that act leaves express contracts between 
landlord and tenant untouched, and, consequently 
it has been held that, where the tenant is under a 
general covenant to repair the premises, and to 
leave them in repair at the end of the term, and 
accidents b/ fire are not excepted out of that 
covenant, he must rebuild them if they should l>c 
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casually burnt down. Earl of Chesterfield v. Duke 
oj Bolton, C'orayn, 267 ; Poole v. Archer, Skin. 
210 ; Bullock v. Donunitt ; 6 T. R. 650. (4) And 
what seems even harder, he is obliged to pay the 
rent, though he has quite lost the enjoyment of 
the premises. Wen /all v. Waters, 6 T. R. 488 ; 
hoti v. Gorton, 5 Bing. N. ('. 501 ; Jloltzapfiell v. 
Baker, 18 Ves. 1 15 [S. ('.4 Taunt. 45 ; Leeds v. 
Cheethcim, l Him. 146; Packer v. Gibbins, 1 Q. JB. 
421 ; Lofft v. Dennis, 1 E. & E. 474 ; and ante, 
p. 186. Though of course he may, if the land- 
101'11 consents, narrow this liability by the terms of 
his contract. See Bennett v. Ireland, 1 E. B. & 
E. 826, where an agreement was constrain! to 
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sus|M>nd the rent for any part of the premises that 
was destroyed by fire.] 

With regard to culti ration, you will generally 
find that the stipulations with regard to the mode 
of cultivation inserted in the lease resemble pretty 
much the general custom of the county where the 
lands arc situated. And, even if there were no 


express stipulations on the subject, such stipula- 
tions would 1xi held to be impliedly incorporated 
with the lease, unless, indeed, it were to appear 
either expressly or impliedly, that the parties did 
ndt intend to lx» governed by it. See Hatton v. 
Bom*//, 1 M. & W. 466; Wujglesworth v. Daltison, 


(4) See also M'Kmzir v. down by the negligence or mis- 

Af 1 L«*l> 10 Bing. 3#5. By tho conduct of the tenant's servant 
law of Scotland, the tenant is in the ordinary scope of his 
liable to compensate tho land- employment, 
lord if the premises are burnt 
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1 Dougl. 201. [The custom is excluded, however, 
where the written agreement is expressly or im- 
pliedly inconsistent with it. Roberts v. Barker, 
l Or. & M. 808 ; Clarke v. Jioystonc, Id M. «fc YV. 

752. Evidence of usage or custom is receivable 
to annex incidents to written contracts in matters 
with respect to which they arc silent, not only in 
agreements between landlords, and tenants, hut 
also in commercial contracts, and in contracts in 
other transactions of life in which known usages 
have been established. See the notes to Wiyytvs- 
u'orth v. I Jail mm, 1 Smith's L. C. 520, 5th Edition ; 
and the judgment in Syers v. .A mas, 2 lixch. 1 10, 
where Baron Parke says, “There is no doubt that, 
in mercantile, transactions, and others of ordinary 
occurrence, evidence of established usage is admis- 
sible, not merely to explain the. terms used, but to 
annex customary incidents. In the case of Hutton 
v. Warren, the law on this subject was laid down 
fully, and the limitations pointed out. Such usage 
is admissible when it is not expressly or impliedly 
excluded by the tenor of the written instrument.’’ | 

As the landlord and tenant thus, by express 
stipulation, sometimes extend that liability which 
would have attached to the. tenant in the aliscncc 
of express words, under the denomination of icastr, 
so they occasionally, in some respects, diminish 
that liability by inserting in the lease the words 
icithout impeachment of icasto, the effect of which Dwn'we 
is to enable him to cut down timlier, open mines, impeMb- 

# of 

and do many other acts which, in the absence of Wut«. 
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express agreement, would lie waste. Pyne v. Dor , 
1 T.R 55. Hut even when these words arc 
inserted, equity will restrain him from committing 
malicious waste, such, for instance, as cutting 
down trees plaeed for the shelter and ornament of 
the house. Packington’s Cane, 3 Atk. 215. 

With regard to the landlord’s remedies in case 
of the tenant’s committing any breach of duty 
with regard to repairs or cultivation, — where 
there is any express covenant or agreement be- 
tween the parties, the action is, of course, one of 
covenant if the lease be by deed, or of assumpsit 
if it be not by deed, for the breach of such 
express covenant or agreement. If there be no 
express agreement, but the tenant has committed 
that which, in the eye of the law, and looking at 
the nature of his tenancy, amounts to waste, the 
remedy was anciently by a mixed action, called 
an action of waste, that is, however, one of the 
forms of uction abolished by Lord Lyndhurst’s 
Act, 3 & 4 Wm. IV. c. 27, s. 36 ; and, even be- 
fore that act had passed, it had fallen altogether 
into disuse, in consequence of there being a much 
easier and more efficacious remedy by an action 
on the case in the nature of waste, which, in the 
absence of express agreement, is the form now 
universally adopted. Of this action you will find • 
a full and satisfactory account in the notes to 
Green v. Cole, 2 Wms. Saund. 251. [See also 
ante, p. 267. The lessor may sue in case for 
waste although the lease contains a covenant on 
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which he might have sued for the same wrong. 
Kinlyside v. I'kornton, 2 W. Bl. 1111; Marker 
v. Kenrick, 13 C. B. 188.] 

Besides these actions, equity will interfere by 
injunction for the purpose of restraining voluntary 
waste, if it be of a nature likely to be of perma- 
nent detriment to the inheritance. See Coulson 
v. White, 3 Atk. 21 ; Jackson v. Cator, 5 Vcs. 
688 ; [and The Manor of London v. Hedger, 18 
Ves. 355. In Pratt v. Brett, 2 Madd. 62, an 
injunction was granted against sowing land with 
pernicious crops, and removing the hay and 
manure from it ; see also Fleming v. Snook, 5 
Beav. 250. The superior Courts of common 
law have now the power to issue writs of in- 
junction. By the Common Law Procedure Act, 
1854 (17 & 18 Viet. c. 125), a 79, it is enacted 
that in “ all cases of breach of contract or other 
injury, where the party injured is entitled to 
maintain and has brought an action, he may .... 
claim a writ of injunction against the repetition 
or continuance of such breach of contract or other 
injury, or the committal of any breach of contract 
or injury of a like kind, arising out of the same 
contract, or relating to the same property or right; 
and he may also, in the same action, include a 
claim for damages or other redress/’] 

Now, with regard to the tenant’s rights against 
the landlord. The chief rights of the landlord 
against the tenant are, as we have seen, to have 
the stipulated compensation paid him for his pro - 
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perty , . and to hare it properly treated tchile it 
remains out of his possession. The great and 
principal right of the tenant against the landlord 

Bight *o is — to he maintained in the peaceable and quiet 

PoiMuion x x 

•ad qoUt enjoyment of the property demised to him. And 
this right the law appends to every tenancy, 
whether there he an express covenant for quiet 
enjoyment contained in the lease or not And, 
indeed, as I shall in a few moments explain to 
you, it sometimes happens that the effect of an 
express covenant for quiet enjoyment is to 
diminish instead of to extend the right which 
the tenant would have possessed by law, had 
there been no covenant ; a strong instance of 
which will be found in Merrill v. Frame, 4 Taunt. 
329, a ease which l will presently cite more at 
length. Now, in the absence of any express 
stipulation, the tenant’s right may be expressed 
in these words, he has a right to hare his estate 
secured to him, and he has a right to have the 
quiet enjoyment of it secured to him. Thus, if A. 
lets to B., having himself no title, and B. is evicted 
by the true owner, he may bring an action against 
A. to bc4ndemnified, though there be no covenant 
for title contained in the lease, for the word 
demise creates an implied covenant. Style v. 
Hearing, Cro. Jac. 73 ; , Pincomle v. Fudge, Yelv. 
139 ; Holder v. Taylor, Hob. 12 ; [and De Me- 
dina v. Norman, 9 M. & W. 820, where it was 
said, by Boron Parke, that the "meaning of a 
contract to demise is not only that a certain form 
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of words shall be put on paper, but that the party 
assuming to demise shall have a title to demise.” 

See also the judgment of the same learned Judge 
in Sutton v. Temple , 12 M. & W. G4 ; the judg- 
ment of the Court, in Hart v. Windsor, ib. 85 ; 
and the notes to Pmifret v. llicroft, 1 Wins. 
Sound. 322 a. Even on a demise by parol a 
contract for quiet enjoyment is implied ; but not 
a contract for good title. Bandy v. Cartwriyht, 

8 Excli. 1)13.; Hall v. The City of London 
Brewery Company, 2 B. & S. 737. In A/essenf 
v. Jteynolds, 3 C. B. 194, it was doubted whether 
a contract for quiet enjoyment could be implied 
from a mere agreement to let. Tt has, however, 
been held that a person who lets premises agrees 
impliedly to give possession .of them, and not 
merely to give a right of action against any person 
who is in possession and refuses to give it up. 
And, therefore, if the lessor omits to give posses- 
sion to the lessee, the latter may recover damages 
against him, and is not driven to bring an eject- 
ment for the land. Coe v. Clay, 5 Bing. 440, 
and Jinks v. Edwards, 1 1 Excli. 775. A cove- 
nant for quiet enjoyment, whether it lie express 
or implied, runs with the land, and may be sued 
on by the assignee of the lessee. In Williams v. 
Burrell, 1 C. B. 402, a, tenant for life, with a 
leasing power, demised the land by deed for a for - 
term of years if three persons should so long live. 
The indenture contained a covenant by the lessor 
in the following terms ; — “ And the said Earl (the 
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lessor), for himself, his heirs and assigns, the said 
demised premises, with the appurtenances, unto 
the said J. W. (the lessee), his executors, adminis- 
trators, and assigns, under the rent, covenants, 
conditions, exceptions, and agreements before 
expressed, against all persons whatsoever lawfully 
claiming the snipe, shall and will during the said 
term warrant and defend.” It was held, that this 
clause operated as an express covenant for quiet 
enjoyment during the whole of the term granted 
by the lease ; and therefore, the lease having, 
after the death of the lessor, been held to be void 
ns not in duo conformity- with the leasing power, 
that the lessee or his assignee, or the executors of 
such assignee, might recover against the executors 
of the lessor the value of the tenn and the costs 
of defending an ejectment brought by the remain- 
der-man, and also the sum recovered by him as 
mesne profits. The Court, after examining in 
detail in their judgment into the distinction be- 
tween a warranty, properly so called, and the 
covenant in question, and also into the difference 
between covenants in law and covenants in deed, 
proceeded : “ Therefore, both upon principle and 
authority we think this is an express covenant 
for quiet enjoyment which extends to the term 
purported to be granted, and, consequently, that, 
the defendants are liable therein as executors of 
the covenantor. We think that the executor of 
the lessee has the same right of suing on this 
covenant as the original lessee. In Spencers 
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Case, 4th Resolution, it was held that a covenant 
in law for title would pass with the estate ; and 
there is neither principle nor authority to show 
that an express covenant, cither for title or quiet 
enjoyment, will not equally pass and be available 
for the assignee of the lessee, or the executor of 
such assignee. And although, .in Andrew v. 
Pearce- (1 New R. 158), it was held that no action 
was maintainable upon the covenant for quiet 
enjoyment by the assignee of the lessee against 
the executor of the lessor, yet that was expressly 
on the ground that the lease had become absolutely 
void by the death of the -lessor, before the assign- 
ment made to the plaintiff ; a fact which docs 
not occtu- in the present case.” 

Lastly it must be recollected, that since the 
8 & 9 Viet. c. 106, s. 4, neither the word "give,” 
nor the word “ grant,” in any deed executed after 
the 1st October, 1845, implies any covenant in 
law in respect of any tenements or hereditaments, 
except so far as these words may by force of any act 
of parliament imply a covenant. Sec ante, p. 84. | 

As the lessor is, in the absence of express 
agreement, bound to guarantee his tenant against 
eviction from the premises by some person having 
superior title, so he is hound to guarantee him 
against the disturbance which would be occasioned 
by some person enforcing a charge which the 
lessor ought to have satisfied, but which, not 
being satisfied by him, entitled its owner to make 
distress upon the demised premises. Thus, if A. 


Btmtdlet 
for DU- 
turbAiuc; 
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let to B., and B. to C., and B. allow his rent to A. 
to become in arrear, so that A. makes a distress 
for it upon the premises in C.’s occupation, C., as 
l have in a former Lecture explained, if he think 
fit to pay the charge, in order to lil>erate his 
goods from the distress, may claim credit for the 
amount, as so much rent dug to his own imme- 
diate landlord B. But it may happen that 
owes B. no rent, or less than the amount which 
he has l>een thus forced to pay, or he may not 
have l»een able to pay the charge, but have been 
obliged to suffer his property to Is; sold by the 
distrainer ; still, as the -landlord is under an im- 
plied obligation that he shall quietly enjoy the 
property demised to him, he may maintain an 
action against B., his landlord, and will recover 
damages proportionate to the injury which he has 
thus experienced by his defaults. Hancock v. 
Caffipi, 8 Bing. 358 ; Barnett v. Lynch, 8 D. & 
R. 368 ; [S. 0. 5 B. & 0. 589 ;] and see Dawson 
v. Dyer, 5 B. & Ad. 584. [In Dawson v. Dyer, 
which was a case of an express contract for quiet 
enjoyment, the premises were demised for a term 
at a certain rent, and the lease contained a pro- 
viso for re-entry if the rent should be in arrear 
twenty-one days. The lessee covenanted to pay 
the rent, and the landlord covenanted that the 
lessee, paying the yearly rent on the days ap- 
pointed^ and performing all the covenants in the 
lease, should peaceably and quietly enjoy the pre- 
mises. The lessee having been disturbed in his 
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possession, it was held he might sue the landlord 
on his covenant, although at the time when the 
cause of action accrued, the rent had beeu in 
arrear more than twenty-one days ; the payment 
of the rent not being a condition precedent to the 
performance of the covenant for quiet enjoyment. 
Some observations^ made by the. Lord Chief 
Justice Tindal, in his judgment in Ireland v. 
Bircham, *2 Bing. N. C. 97, appear to Ik 1 inconsis- 
tent with this decision, but the real point decided 
in the last-mentioned case is not so. In Ireland 
v. Bir chain, a lessee demised the premises by 
deed to an under-tenant for a term to commence 
at a future day ; and the deed contained a cove- 
nant by the lessee with the under-lessee that the 
latter, paying the rent reserved on the under- 
lease and observing the covenants in it, should 
quietly enjoy the premises daring the term by the 
underlease granted. Before the time arrived at 
which the. term was to commence, the lessee for- 
feited his own term by non-payment of the rent 
due to the superior landlord, and the under-lessee 
brought an action against him on his covenant. 
The Court held, that as the under-lessee was not 
in jjossession of the laud, and the term to which 
the covenant related had not in fact begun, this 
action could not be maintained. J 

However, this implied obligation on the part of 
the landlord to protect his tenant in the posses- 
sion and quiet enjoyment of the premises, extends 
only to guarantee the tenant against evictions 
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and ilfsturbauoes caused by himself, or any per- 
son churning under him, or paramount to him ; 
for it is obvious to sound reason and common 
sense^that if one man demises property to 
another, he ought to take care that he have him- 
self a right to that which he demises ; and con- 
sequently that no person claiming paramount 
to him, that is, by a superior title to his, shall 
interfere with the enjoyment of his tenant. And 
in like manner it is plain, that he ought to take 
care that ho has not, by his own act, given a title 
to some one to interfere with his tenant’s posses- 
sion. Indeed, to do so would Ik* manifest dis- 
honesty, for which by every rule of justice and 
of common sense, lie ought to lie and is answer- 
able ; but the ease* is quite different when some- 
lnxly who has no title at all — some mere tres- 
passer, thinks proper to interfere with the tenant’s 
enjoyment. In such a ease, the law of the land 
vindicates the tenant’s rights, and he is bound to 
resort to that law ; and he may sue and prosecute 
the wrong-doer without having recourse to his 
landlord, whom if would In* unreasonable to 
expect, to indemnify him against every wanton 
trespass committed by third persons : Andreirfs 
Case, Cro. Eliz. 214 ; Shep. Touch. 166 . Upon 
the whole, the law on this subject may be summed 
up by saying, that tfie landlord, in the absence of 
express agreement , is under an implied obligation 
to indemnify the tenant against eviction, or dis- 
turbance by his own act, or the act of those who 
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claim under or paramount to him ; lift not 
against the tortious acts of -third persons, for 
which the law of the realm affords the tenant a 
direct remedy against those who commit, tljem. 

[Before leaving this subject I will mentitfh that 
a mere trespass by the lessor does not operate as 
suspension of the rent, see 1 Wins. 8a und. 204, 
note (2) ; nor does a trespass by a stranger. See 
Pa ratline v. Jane, Aleyn. 26, where, in an action 
for vent, a plea by the lessee that a German 
prince, by name Prince Rupert, an alien lami, 
had invaded the realm with an hostile army, and 
had entered upon his possession and expelled him 
from the premises, was held to be no answer to 
the action. An eviction is, however, an answer to 
a demand for rent which is claimed as due after 
the eviction ; but not in respect of rent due ltefore 
it. 2 Roll. Ab. 428 ; Pent (O) ; Bae. Ab. Pent 
(L) ; Boodle, v. (!ant bell, 7 M. & Gr. 386 ; ami 
Selin/ v. Browne, 7 Q. B. 620. And an eviction 5® w ‘ of 
of part of the premises occasions a suspension of £ e “ nt ," < * 
the entire rent during its continuance; hut the and Repair, 
tenancy is not put an end to, nor is the tenant 
discharged from the performance of the covenants 
other tluui those which provide for the payment 
of the rent. This is explained in the judgment in 
Morrison v. Chadwick, 7 0. B. 283. “ It may be 
urged,” said the Court, in fliat case, “that the 
landlord may have evicted the tenant from the 
possession of a part of the demised premises, the 
possession of which part was the main inducement 
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to liiiu to cuter into the covenants of the lease, 
uud therefore that he ought not any longer to he 
bound by them. But it is to Ijc !>ornc in mind, 
that in addition to the suspension of the rent, the 
lessee may maintain his action against the lessor 
for the eviction ; by which it is to be presumed 
that In* will obtain satisfaction for any inconve- 
nience or loss which he may suffer.” See also 
Newton v. AU in, 1 Q. B. 519, where a plea of 
eviction of part of the demised premises was held 
to be no answer to an action of covenant for non- 
repair. In order to mukc a plea of this kind 
a good answer to a claim for rent, it must show 
either an eviction, or a dissolution of the tenancy 
by mutual consent, such as a surrender. Gore 
v. W right, S A. & E. 118 ; Dunn v. Di Nnoro, 
.*! M. & (»r. 105 : Morrison v. Chadwick, just 
cited ; and Smith v. Loi'elf, 10 (A 11. 6. In 
Xeafe v. Mackenzie, '1 C. M. & R. 84, S. ('. 1 M. 
& W. 747, a lessee of land accepted the lease and 
entered. Upon his entry he found a small 
portion of the land in the occupation of a person 
entitled under a previous lease from the same 
lessor for a term exceeding that granted by the 
later lease. This person kept possession of the 
land demised to him, and excluded the lessee 
under the later lease from the enjoyment of it 
until half a year’s rent became due from the 
latter. The Court of Exchequer Chamber held, 
reversing the judgment of the Court below, that 
this case was not analogous to an eviction, but 
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that the later demise was wholly void as to 
the portion of land occupied under the first lease, 
and that the rent was not apportionable, so that 
the lessor was not entitled to distrain either for 
the whole rent reserved on this lease, or for any 
part of it. See also Watson v. Wand, 8 Exch. 

335. If, however, the lessee is evicted from part 
of the demised premises by title paramount to 
that of the lessor, the rent is apportioned. 1 
Roll. Ab. 235, Apportionment (B) ; Stevenson 
v. Lombard, 2 East, 575 ; and the eases cited 
above. The following cases on the subject of 
what constitutes an eviction may also be usefully 
referred to, Upton v. Totonend, 17 C. B. 30, and 
Carpenter v. Parker, 3 C. B. N. S. 206.] 

What I have said relates to the law in the Effector 
absence of express agreement, for where there are cSltmu 
express terms and stipulations on this subject in jtvXn, 
the demise, the rule expressnm ccssare faeit ta- **’ 
ritum applies, and those terms, and not the rales 
which 1 have just stated, govern the subject. 

Thus the landlord may, if ho think proper, extend 
his liability by covenanting in express terms 
against disturbance by a particular person named 
in the covenant, and then he will l>c liable for all 
disturbances caused by that specific person, be 
they rightful or wrongful. Sec' Nash v. Palmer, 

5 M. & S. 374 ; [Foicle v. Welsh, 1 B. & C. 

29; and Lewis v. Smith, 9 C. B. 610.] And, 
on the other hand, the wording of the express 
covenant may very much restrain the implied 
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liability. A very remarkable instance of this is to 
bo found in Merrill v. Frame, 4 Taunt. 329, the 
case to - which I said I should recur. There the 
lessor covenanted against eviction by himself, and 
all persons claiming “ by, from, or under him.” It 
was held that the lessee was not guaranteed 
against eviction by a title paramount to his les- 
sor's, although he would have been so had the 
express covenant not been inserted at all. [And 
in the still stronger case of Stanley v. Hayes, 
3 Q. B. 105, the lessor had covenanted with 
the lessee for the quiet enjoyment by him of 
tho demised premises “without any let, suit, 
trouble, deniul, disturbance, eviction, or inter- 
ruption whatsoever of or by” the landlord his 
heirs or assigns, “or any other person lawfully 
claiming or to claim by,' from, or under him, 
them, or any of them,” and afterwards a collector 
of the land-tax had entered upon the lessee and 
seised goods upon the premises for arrears of the 
tax due from the landlord before the demise. It 
was held, that these facts did not amount to a 
breach of the landlord's covenant, for that it was 
only applicable, to claims by a title from him, 
and, under the circumstances, the claim had been 
made, not through, but ayaimt him.] 

Upon the whole, in these cases you must look 
to the words of each covenant as the measure of 
the liability; and to the general law only when 
there is no express covenant at all. 

[Before we leave the subject of the rights of the 
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tenant as against the landlord, I must mention 
that there is no implied obligation on the land- 
lord to repair the premises. Pindar v? Ainsley , 
cited in the judgment in liclfour v. Weston, 1 T. 
R. 312; Leeds v. Cheetham , 1 Sim. 146; Baker 
v. Iloltpzaffell, 4 Taunt. 45 ; Arden v. Pullen, 10 
M. & W. 321 ; and Gott v. Gandy, 2 E. & 11. 847. 
Nor is there any implied warranty on the letting 
of a house, or of land, that it is, or shall lie, 
reasonably fit for habitation, occupation, or culti- 
vation. Neither docs the law imply a contract, 
still less a condition, on the demise of real pro- 
perty, that it is fit for the purpose for which it is 
let. Hart v. Windsor, 12 M. & W. 68 ; Sutton 
v. Temple, ib. 52. It was held, indeed, in Smith v. 
Marrable, 11 M. & W. 5, that where a ready fur- 
nished house was let for temporary residence ut a 
watering-place, there was an implied condition on 
the letting that it was reasonably fit for habita- 
tion, and therefore that the tenant was entitled 
to quit it without notice upon its appearing to be 
greatly infested with bugs. But, unless a distinc- 
tion can be established \etwecn a demise of this 
description and an ordinary letting, this case 
cannot be supported.] 

I must now pause till the next Lecture. 
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The points connected with the determination of 
a tenancy may be discussed under two questions — 
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1st. In what way may it be put an end to 1 nmui- 
2ndly. What are the mutual rights of the land- tn« 

TKNA2fCT< 

lord and tenant upon its determination 1 

With regard to the former question — a tenancy w.w ta 
may determine — tkrakot 

1. By efflux of time. nutin 

2. By surrender. 

3. By forfeiture. 

4. By notice to quit, which applies, however, 
only to the case of tenancies from year to year, 
or of a like description with tenancies for years. 

A tenancy at will , strictly speaking, may, as 1 
1 >e fore told you, he determined simply by the 
determination of the landlord’s or tenant’s will 


[ante, p. 17]. 

Now, with regard to the determination of a BrEmux- 

ION OF 

tenancy by lapse of time — by efflux of the period Tmt 
stated in the lease — it is, of course, unnecessary 
to say much. [For in this case both the parties 
have, as is obvious, notice from the lease itself of 
the period at which it determines; see Cobb v. 

Stokes, 8 East, 358, and the judgment, of Lord 
Mansfield in Messenger v. Armstrong, 1 T. R. 54 ;] 
and from that moment the tenant’s right to the 
possession determines, the landlord’s reversion be- 
comes a right to the possession. And although 
formerly it would not have been so, now, by the 
statute 3 A 4 Wm. IV. c. 27, the time of limi- 
tation begins to run against the landlord, so that, 
in twenty years, he will be barred, if he take no 
step to vindicate his title. 
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PocMsston 
hi nee the 8 
& 4 Wm. 4, 
c. 27. 


It is worth while to pause for a few moments 
to consider the precise position, with reference to 
this Act of Parliament, of a landlord and tenant 
upon the determination of the lease. The lease 
constitutes the tenant’s title to the possession. 
With its expiration his right of possession ends. 
After its expiration, therefore, if he continue in 
possession, ho continues without any title at all. 
Still, as ho originally entered by good title, he 
becomes, not a mere trespasser, but a tenant by 
sufferance ; a tenant by sufferance being; as I ex- 
plained in the first Lecture, one who comes in by 
right, and holds over without right. Now, pre- 
viously to the act of 3 & 4 Wm. IV. c. 27, the 
possession of a tenant by sufl’eranco never was 
adverse to the landlord, and, so long as the 
tenancy at sufferance continued, the time of limi- 
tation would not begin to run against him. There 
were, indeed, modes in which the tenancy at 
sufferance was liable to be determined, even with- 
out the landlord’s intervention ; for not merely 
would a demand by the landlord determine it, 
but, if the tenant by sufferance transferred the 
possession to a third party, that third party came 
in, not as a tenant by sufferance, but as a tres- 
passer, since the tenant i>y sufferance, having no 
title himself, could, of course, give none to his 
transferee. And, for the same reason, if the 
tenant by sufferance died, his representative, if he 
held on, held as a trespasser, and the time of limi- 
tation ran from his entry. [See Co. Litt. 57 b. ; 
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Com. Dig. Estates by Grant (I.) ; mid the uotc to 
Watkins on Convey. 9th Edition, 23.] But, if 
none of these things took place, but the old 
tenant who had come in under the lease simply 
continued to hold over as tenant on sufferance, 
his possession was not considered by the law 
adverse to the right of the reversioner, nor did 
the time of limitation run so long as the tenancy 
on sufferance continued. [See the note to Wat- 
kins on Convey. 9th Edition, 23.] 

The statute 3 & 4 Wm. IV. e. 27, has put an 
to this state of things, and has enacted in effect 
by s. 2, that the time of limitation, shall run from 
the period at which the right to the possession first 
accrued, unless the title of the rightful owner lie 
acknowledged by the party in possession. And 
in the great case of Nepean v. J)oe k 2 M. & W. 
894, the Court of Exchequer Chamber has de- 
clared the effect of this enactment to be, that 
the question now is, not whether there luis hem 
what was formerly called an adverse possession 
for twenty years, but whether twenty years have 
elapsed since the right accrued, whatever be the 
nature of the possession ; so that you see, now, 
by the operation of this act, the tenant, if he held 
over, would in twenty jrears acquire a title him- 
self by lapse of time. And the old doctrine, as 
to the innoxious effect of a tenancy on sufferance, 
is done away with. [See the notes to Nepean v. 
j Doe, 2 Smith’s L. C. 5th Edition, 577. 

Before I leave this subject, 1 will refer you to 
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some of the modem decisions on the statute 3 & 
4 Wm. IV. c. 27. It is provided by s. 7 of this 
act, that where any person is in possession of 
land as tenant at will, the right to recover the 
land is to be deemed to have first accrued cither 
at the termination of the tenancy, or at the expi- 
ration of one year from its commencement, pro- 
vided that no mortgagor or cestui que trust is to 
be deemed a tenant at will, within the meaning 
of this section, to his mortgagee or trustee. It 
has been held that this section does not apply 
when the tenancy at will has ceased before the 
passing of the act. Doe d. Evans v. 1‘age, 5 Q. 
B. 767 ; and Doe d. Birmingham Canal Com- 
pany v. Bold, 11 Q. B. 127. In Doe d. Bennett 
v. Turner, 7 M. & W. 226 ; 9 M. & \V. 643 ; the 
owner of land let a person into possession of it as 
tenant at will, tuid some years afterwards deter- 
mined the will. Twenty-two years after this lie 
brought an ejectment to recover the land. The 
Court held, that as his right of action first accrued 
under the statute at the expiration of one year 
after the commencement of the tenancy at will, 
the action was brought too late, unless the jury 
found, as a fact, that after the tenancy at will 
had been determined, th<^ tenant, who would then 
become a mere tenant at sufferance, had entered 
into an express or implied agreement with the 
owner of the land for a new tenancy. See also 
Doe d. Angell v. Angel/, 9 Q. B. 328; and Hodg- 
son v. Hooper, 3 R&E. 149. The right to recover 
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the land is barred under this statute after an 
occupation for more than twenty years without 
payment of rent, even although during part of 
that time the wife of the person in possession had 
a life estate in the land in question, and occupied 
it with him, the jury having found that he was a 
tenant at will ; Doc d. Dayman v. Moore, 9 Q. B. 
555. In Doc d. Goody v. Carter, ib. 863, a pur- 
chaser of land was let into possession before 
conveyance, and allowed his son to occupy jus 
tenant at will without paying rent. The son con- 
tinued to occupy sis at first, until his death, which 
occurred within twenty-one years of his entry. 
Some years after the commencement of the son’s 
occupation, the father took from the vendor a 
conveyance of the land, and mortgaged the pro- 
perty, but he made no jdteration in the terms of 
the son’s tenancy. After the son’s death, his 
widow continued to occupy without payment of 
rent until the expiration of twenty-one years from 
her husband’s entry. An ejectment was after- 
wards brought against her by the person to whom 
the interest of the mortgagee had passed. It was 
held that the action was brought too late, for that 
the tenancy at will was not determined by the 
father’s taking a conveyance, and even, if it had 
been determined by that event, or by the mort- 
gage, a tenancy at sufferance must be deemed to 
have then commenced, there being no evidence 
of a new tenancy at will, and the tenancy alto- 
gether had lasted more thun twenty years from 
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the end of the first year. In Doe d. Jacobs v. 
Phillips, 10 Q. B. 133, the Court of Queen’s 
Bench held that the trustee of a term who had 
never been in possession, and had never demanded 
the possession, could not recover the land after 
twenty years had elapsed, since, if the cestui que 
trusts were to be deemed tenants at will, a demand 
of possession was necessary, and if no tenancy 
existed, the action might have been brought 
twenty years before. In tins case the Court was 
of opinion that s. 3 of the 3 & 4 Win. IV. c. 27, 
is applicable to the case of a cestui que trust 
holding possession of the land under a trustee. 
But the Court of Common Pleas has held, after a 
careful examination of the sections of the statute 
which relate to this subject, that this is not so ; 
but that the general object of the statute is to 
settle the rights of persons adversely litigating 
with each other, and not to deal with eases of 
trustee and cestui que trust, in which there is only 
a single interest ; namely, that of the person who 
is beneficially entitled. Garrard v. Tuck, 8 C. B. 
231. It appeal's also from the last-mentioned 
case that a cestui que trust who enters into the 
possession of the laud is, at law, a tenant at will 
to the trustee, and that under s. 2 of this act the 
right of entry of the trustee accrues only upon 
the determination of the tenancy at will resulting 
from the possession, and does not arise from its 
first commencement. This doctrine is, however, 
only applicable where the cestui que trust actually 
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occupies ; if he is only allowed to act as bailiff to 
receive the rents of those who actually occupy, 
the latter will acquire a title against .the trustee. 
Melting v. Leak, 16 C. B. 652. In Itandall v. 
Stevens, 2 E. & B. 641, a person had been let into 
possession of land as a tenant at will before the 
passing of the statute, and never paid any rent. 
After the passing of the act, and before twenty- 
one years had elapsed from the commencement of 
the tenancy at will, the landlord enteral and 
turned the tenant out of- the possession, which, 
however, was resumed by him again on the same 
day. No fresh tenancy at will, however, was 
entered into, and no rent was paid at any time. 
Under these circumstances the Court held that 
the landlord was entitled to enter upon the pre- 
mises at any time before the lapse of twenty years 
from the time at winch the tenant had resumed 
the possession, although more than twenty-one 
years might have elapsed from the time when he 
was first let into the possession, and had become 
tenant at will In delivering judgment in this 
case, the Court observed, that if the matter hud 
been res Integra, the more reasonable construction 
of s, 7 might have been that “ where there lias 
been no actual determination of the tenancy by 
act of the parties within twenty-one years, it shall 
be deemed to have determined at the expiration 
of the first year, making an occupation of twenty- 
one years without payment of rent a bar ; but 
that where there has been an actual determination 
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of the tenancy within that period, whereby a new 
right of entry accrues, this clause of the statute 
shall have no operation ‘ such tenancy ’ being sup- 
posed by the statute to continue till the right oj 
entry is barred.” Sec also, as to the construction 
of this section, Locke v. Matthews , 13 C. B., N. S. 
753.] 

But although, at the end of the lease, if the 
tenant holds over he holds over as a tenant at 
sufferance — still, if when the period for payment 
of rent comes, he pay to his landlord the rent 
reserved by the expired lease, he becomes tenant 
from year to year ; the payment of such rent by 
him, and the receipt of it by his landlord, being 
considered indicative of their mutual intention to 
create a yearly tenancy ; and thereupon the Sta- 
tute of Limitations ceases to run against the land- 
lord, who acquires a new reversion expectant on 
the yearly tenancy, and the tenant becomes enti- 
tled to the ordinary notice to quit. And it is 
very remarkable that the yearly tenancy thus 
raised is governed, not by the simple rules which 
govern yearly tenancies in the absence of express 
stipulation, but by the provisions of the expired 
lease, so far as they are consistent and compatible 
with a yearly holding. See Doe d. liigge v. Bell, 
5 T. R 471 ; Richardson v. Gifford 1 A. Sc E. 
52 ; Beale v. Sanders, 3 Bing. N. C. 850 ; [the 
cases cited, ante, pp. 25, 26 ; and Doe d. Thomson 
v. Amey , 12 A. & R 476, in which case it was 
held, that a person who was let into possession 
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under an agreement for a future lease for years, 
which was to contain a covenant against taking 
successive crops of coni, and a condition of re- 
entry for breach of any of the covenants, and who 
had paid rent, had thereby become a yearly tenant 
subject to these terns and conditions. So, a 
proviso for re-entry on non-payment of the rent 
may be annexed to a yearly tenancy resulting 
from a holding over. Thomas v. Packer , 1 If. & 
N. 669. But not a stipulation that two years’ 
notice to quit shall be given. Tooker v. Smith, 
ih. 732. 

The following modern decisions are also 
instances of the application of the rule which 
I have just mentioned. In Finch v. Miller, 5 
C. B. 428, a tenant had occupied the premises 
under an agreement in writing, by which they 
were let for three, seven, or ten years, subject to 
a six months’ notice at any of these periods, and 
by which it was stipulated that a quarter’s rent 
should be paid on taking possession, and should 
be allowed to the tenant at the determination of 
the tenancy. A notice to determine the tenancy 
at the end of the third year was given by the 
tenant, but shortly before it expired the parties 
verbally agreed that the occupation should con- 
tinue for another year, nothing being said as to 
the terms. It was held, that this agreement stipu- 
lated in substance for a forehand rent, and that, 
no other terms having been mentioned, the tenant 
continued to occupy for the additional year on the 
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terms of the original agreement, and, consequently, 
that the payment made on taking possession was 
applicable to the last quarter of the actual occu- 
pation, and was to be allowed to the tenant in 
respect of this quarter. In another case, the 
assignee of a lease for a term of years made au 
underlease, and on its expiration the assignee of 
the under-lease, who was then in possession, held 
over and paid rent. The original lease com- • 
menccd at Christmas and ended at Midsummer. 
The Court held, that a tenancy from year to year 
had arisen by reason of the holding over and 
payment of rent, but that it commenced at Mid- 
summer, when the lease expired, not at Christ- 
mas, when the entry of the original lessee took 
place ; Doe d. Buddie v. Lines, 1 1 Q. B. 402 ; and 
Dot d. Davenish v. Mojfatt, 15 Q. B. 257. In the 
last mentioned case a tenant entered into possession 
and paid rent under a contract of demise, which, 
not being under seal, could operate only as an 
agreement for a lease, owing to the provisions of 
the 7 & 8 Viet c. 76, which was then in force. 
The agreement provided for a lease for three years, 
and that it should be renewable for the same term 
upon notice by the tenant The tenant paid rent 
and gave a notice that he wished to have a 
renewal of the tenancy. It was held, that by the- 
payment of rent a tenancy from year to year had 
been created, subject to the terms of the agree- 
ment, and therefore that the tenant’s interest 
expired, without any notice to quit, at the end of 
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the three years mentioned in the agreement, but 
that his having exercised the option to take a 
renewed term gave him no interest in the land. 
And a tenant who holds over after the expiration of 
a lease may be taken to hold on any of its terms 
which arc not inconsistent with a yearly tenancy. 
Hyatt v. Griffiths, 17 Q. R 505. In this case a 
stipulation was contained in a lease ending at 
Michaelmas that the tenant might retain and sow 
a portion of the land with wheat at the seed time 
next after the end of the term, and have the 
standing of it till the following harvest, without 
paying any rent, and the use of part of the farm 
for the purpose of threshing out the crop, with 
liberty of ingress and egress. It was held, that 
this was a stipulation which might be incident 
to a tenancy from year to year. Lastly, I must 
tell you that in all those cases it is a question for 
the jury, whether the tenant who holds over docs 
or does not hold upon any of the terms of the 
expired lease. See the case last cited.] 

Next with regard to the determination of the 
lease by surrender. A surrender, which derives 
its name from the two Latin words sursum and 
redditio is defined by my Lord Coke (1 Inst. 
337 b.) to be “ the yielding up of an estate for 
life or years to him that hath an immediate estate 
in the reversion or remainder ” 

There are two species of surrender : — 

1. A surrender in express terms. 

2. A surrender by operation of law. 


When it 
begins and 
end*. 


Br Site- 
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With regard to a surrender in express terms, 
the proper and technical words by wliich it should 
be made arc surrender and yield up, but the 
general rule that all documents shall be construed 
so as to effectuate if possible the intention of the 
parties applies to surrenders as well as to other 
assurances, and, consequently, words of release, 
if it be plain that they are so intended, will 
operate as a surrender although a release is the 
very opposite thing to a surrender, for a release, 
as you know, operates by the reversion being 
given to the owner of the particular estate, 
whereas, in the case of surrenders, the particular 
estate is given up to the reversioner. See Smith 
v. Maplehach, 1 T. R. 441 (1). 

At common law, a surrender might have been 
made by mere words, whenever the estate sur- 
rendered could have been created by mere words, 
which was the case with all leases for yearn of 
corporeal hereditaments [see Co. Litt. 338 a.] 
However, by the Statute of Frauds, 29 Car. II. 
c. 3, s. 3, no surrender is valid unless [by deed or 
note] in writing, signed by the party making it 
or his agent thereunto lawfully authorised by 
writing, or “ by act and operation of Imp.” You 
will see the operation of this statute and the state 

(1) See also Wilh'amt v. Oort x. Wright, 8 A. & E. 
Sawyer , 3 Bro. & Bing. 70. 118 ; Turner y. Hanley , 9 M. 

An agreement which does not * W. 770 ; Dunn y. Di Nuoro, 
operate as a surrender, may 3 M. & Gr. 105 ; Morrison y. 
yet amount to an excuse for Chadwick, 7 C. B. 266; and 
the non-payment of the rent. Smith y. Lovell, 10 0. B. 6. 
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of the previous law discussed in Farmer d. Earl 
v. Rogers, 2 Wils. 26 (2). [And now, as wc 
have already seen, by stat. 8 & 9 Viet. c. 106, s. 3, 
a surrender in writing of an interest iu any tene- 
ments or hereditaments, not being a copyhold 
interest, and not being an interest' which might 
by law have been created without writing, if 
made after the 1st October, 1845, is void at law 
unless made by deedi] 

The stat. 29 Car. II. c. 3, contained, as you 
have just heard, an exception of surrenders by 
act and operation of lair. Such surrenders, there- 
fore, are still, notwithstanding the Statute of By o ( * r* 
Frauds, valid without writing ; and this renders u». 
it necessary to inquire what constitutes a sur- 
render by act and operation of laic. 

At first it was contended that the cancellation 
of the lease would operate as a surrender of the 
term created therein by act and operation of law. 
However, it was soon determined that this would Effector 

a oanocHmg 

not suffice, lloed. Berkeley v. Archbishop of York, Le.>«. 

6 East, 86 ; Doe d. Courtad v. Thomas, 9 B. A 0. 

288 ; Magenms v. Mac Culloyh, Gilb. Oases iu 
Eq. 235 [and Lord Ward v. Lum/ey, 5 H. Sc N. 

87.] 

It had, however, been held, before the passing 

(2) An insufficient notice to See Johnstone v. J/uldlesbne, 
quit, accepted by the landlord, 4 B. A 0. 922 ; Doe d. Murrell 
will not, since this statute, ▼. MUward , 3 1L & W. 323; 
amount to a surrender; nor and Dwell v. Landsbcrg , 7 Q* 
can there be, apparently, a B. 638, 
surrender to operate inftduro* 
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of .the Satutc of Frauds, that if A., being B/s 
tenant, accept of a new lease from B., to take 
effect during the continuance of the subsisting 
Effect of lease, it operates as a surrender in law of the 
m* Lease, subsisting lease ; for the two leases are incompa- 
tible, and the acceptance of the second shows 
that the lessee contemplated the destruction of 
the first. See Com. Dig., Surrender (I.), and 
Hamerton v. Stead, 3 B. & C. 478. [In Hamerton 
v. Stead a tenant from year to year had made, 
during a current year, an agreement with his 
landlord that the latter should grant a lease to 
him and to a third person. From that time the 
third person entered, and occupied jointly with 
the tenant. It was held, that the agreement 
and the joint occupation determined the former 
tenancy, although the lease contracted for was 
never granted. In this case a new tenancy was, 
it will be seen, inferred from the joint occupation 
by the old and new tenant ; although no new 
lease had been actually granted. But a mere 
agreement for a new demise will not operate os a 
surrender of an existing lease. Foquet v. Moor, 
7 Exch. 870. In Doe d. Earl of Egremont v. 
Fonoood, 3 Q. B. 627, the Court of Queen's 
Bench was of opinion that a surrender which was 
made in consideration of the granting of a new 
lease took effect, although the new lease turned 
out to be invalid, not being granted in accordance 
with the leasing power under which it was made. 
But this doctrine has been departed from by the 
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same Court in some later cases. See Doe d. Earl 
of Egremont v. Courtenay, 11 Q. B. 702, in which 
case a tenant for life, acting under a leasing 
power, granted a new lease to a person who was 
already in possession of the land under a previous 
lease, and it was stated in the new lease that it 
was granted in consideration of the surrendering 
up of the former lease, which surrettder was 
thereby made and accepted accordingly. The 
later lease was invalid, not l>oing in conformity 
with the leasing power. It was held, under these 
circumstances, that the first lease remained in 
force, and tliat it was immaterial whether the 
second lease was, at the time of the demise, void 
or only voidable at the will of the tenant for life. 
The Court explained the principle upon which 
these cases depend in the following terms. “The 
principle laid down by Lord Mansfield in Wilson 
v. Sewell, 4 Bun-. 11180, and Davison d. Bromley 
v. Stanley, il>. 2213, seems to us the true one ; 
that where the new lease does not pass an interest 
according to the contract, the acceptance of it will 
not operate a surrender of the former lease ; that 
in the case of a surrender implied by law from 
the acceptance of a new lease, a condition ought 
also to Imj understood as implied by law', making 
void the surrender in case the new lease should 
be made void ; and that, in case of an express 
surrender so expressed as to show the intention 
of the parties to make the surrender only in con- 
sideration of the grant, the sound construction of 
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such instrument, in order to effectuate the inten- 
tion of the parties, would make that surrender 
also conditional to be void in case the grant 
should be made void.” And in the later case of 
Doe d. Biddulph v. Poole, 11 Q. B. 713, the same 
principle was acted upon, and the acceptance of 
a fresh lease, which had been avoided contrary 
to the intention of the parties, was held not to 
amount to an absolute surrender of an old lease, 
but to be a surrender conditioned to be void, if 
the new grant should not take effect. The Court 
observed, in this case, that as, where a new lease 
is accepted, a surrender is presumed only for the 
purpose of making a grant operative which would 
otherwise la? without effect, it ‘would be unreason- 
able, where the grant fails contrary to the inten- 
tion of the parties, to hold that an absolute sur- 
render was intended. See also, as to surrenders 
by the taking of a new lease, Lyon v. Heed, 13 
M. & W. 285, and the cases cited post, p. 314.] 

Bj oilier So far the law is quite clear and intelligible, 
*'**■ but of late years there has been a considerable 
struggle to extend the effect of a surrender by 
> operation of law to cases in which the tenant has 
not himself taken a new lease, but has put a third 
person into possession of the premises, and that 
person has, with his own concurrence, and the 
concurrence of the landlord, been treated as the 
landlord’s immediate tenant. The most remark- 
able case on this subject is Thomas v. Cook, 2 B. 
& A. 119, in Which it was held that three circum- 
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stances, namely, the making by the landlord of a 
lease incompatible with the existing one, the 
assent of the tenant to it, and the delivery up of 
possession to the lessee named by it, amounted 
altogether to surrender by operation of law of a 
tenancy not created by deed. This case was 
followed by Johnstone v. Hudd/estone, 4 B. A 0. 
922, in which the circumstances then before the 
Court were held not to amount to a surrender by 
operation of law. That case was most elaborately 
argued by Baron Parke and Mr. Justice Patteson, 
both then at the bar, and Sir John Baylcy, in 
delivering judgment, commented on the previous 
case of Thomas v. Cook, as follows : — “ That 
case/’ said his lordship, “ only decided that where 
there had been a change of possession, and an 
agreement between the landlord and tenant, that 
the former should accept the person in possession 
as his tenant from a given period, the law, in 
order to effectuate the intention of the parties, 
would work a surrender of the original tenant’s 
interest” 

Since Johnstone v. Hnddfestone, the point has 
repeatedly occurred in a variety of cases, in some 
of which the circumstances have been held to 
amount to an implied surrender, in others not to 
be sufficient for that purpose. It is easy to see 
why the point should have so often occurred, 
since it is obvious that the question to whom 
notice to quit ought to be given, and against 
whom an action for the rent ought to be brought, 



may both depend on it. I will refer you also to 
the following eases in which jt has come under 
discussion. They are Graham v. Whtehelo >, 3 
Tyrwh. 201, 1 C. & M. 188 : It. v. Banbury , 1 
A. & E. 136 ; Walls v. Atcheson, 3 Bing. 462 ; 
[and Doe <1. Murrell v. Mthcard, 3 M. & W. 328.] 
I have one more observation to make with regard 
to this class of implied surrenders, namely, that 
I think there would be considerable difficulty in 
applying the doctrine of Thomas v. Cook to the 
case of a term created by deed, and I am not 
aware that it ever has been so applied : and I 
should strongly recommend you, should any case 
turning on this doctrine occur^to you in practice, 
not to assume that the doctrine will be extended 
by the Courts a whit beyond the limits of the 
cases already decided ; for the whole doctrine is, 
to say the least of it, an encroachment on the 
Statute of Frauds, and one which is regarded by 
the Courts with jealousy. 

[The law with respect to surrenders by opera- 
tion of law has been much considered in some 
later cases than Timms v. Cook, and as the sub- 
ject is of much practical importance and has led 
to some difference of opinion between the Courts, 
it will be convenient to refer here at length to 
the more important of the later decisions. In 
Lyon v. Reed, 13 M. & W. 285, the Court of 
Exchequer examined the law upon this head in 
a very elaborate judgment. “ Hie term surrender 
by operation of law," said the Court in this case. 
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“ is properly* applicable only to cases in which the 
owner of a particular estate has been a party to 
some act, the validity of which he is by law 
afterwards estopped from disputing, and which 
would not lie valid if his particular estate had 
continued to exist. Thus, if lessee for years 
accepts a new lease from his lessor, he is estopped 
from saying that his lessor had not power to 
make the new lease ; and, as the lessor could not 
do tliis until the prior lease had l*eeu surrendered, 
the law says that the acceptance of such new 
lease is of itself a surrender of the former. .... 
So, if tenant for years accepts from his lessor a 
grant of a rent issuing out of the land and pay- 
able during the term, he is thereby estopped from 
disputing his lessor’s right to grant the rent, and 
as this could not be done during his term, there- 
fore he is deemed in law to have surrendered his 
term to the lessor. Ail the old cases will be 
found to depend on the principle to which we 
have adverted, namely, an act done by or to the 
owner of a particular estate the validity of which 
he is estopped from disputing, and which could 
not have been done if the particular estate conti- 
nued to exist. The law there says, that the act 
itself amounts to a surrender. In such case it 
will be observed* there can be no question of 
intention. The surrender is not the result of 
intention. It takes place independently, and even 
in spite of intention.” In the same case the 
Court after reviewing the earlier decisions, made 



the following observations with reference to 
Thomas v. Cook : — “ It is a matter of great regret 
that a case involving a question of so much im- 
portance and nicety should have. lieen decided by 
refusing a motion for a new trial. Had the case 
l«sen put into a train for more solemn argument we 
caunot but tliink that many considerations might 
..have been suggested which would have led the 
Court to pause before coming to the decision at 
which they arrived. Mr. Justice Bayley, in his 
judgment, says, the jury were right in finding 
that the original tenant assented, because, he says, 
it was clearly for his liencfit, an observation 
which forcibly shows the uncertainty which the 
doctrine is calculated to create. * The acts in pais 
which bind parties by way of estoppel are but few, 
and an; pointed out by Lord Coke (Co. Litt. 
352 a.). They are all acts which anciently really 
were, and in contemplation of law haVe always 
continued to Ik?, acts of notoriety, not less formal 
and solemn than the execution of a deed, such as 
livery, entry, acceptance of an estate, and the like. 
Whether a party had or had not concurred in an 
act of this sort, was deemed a matter which there 
could be no difficulty in ascertaining, and then 
the legal consequences followed. But in what 
uncertainty and peril will titlea»be placed, if they 
are liable to be affected by such accidents as those 
alluded to by Mr. Justice Bayley. .... Perhaps 
the case of Thomas v. Cook itself, and others of 
the same description, might lie supported upon 
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the ground of the actual occupation by the land- 
lord’s new tenants, which would have the effect 
of eviction by the landlord himself in superseding 
the rent, or compensation for use and occupation 
during the continuance of that occupation. But 
we feel fully warranted in not extending the doc- 
trine of that case, which is open to so much 
doubt, especially as such a course might Iw at- 
tended with very mischievous consequences to the 
security of titles.” And I must toll you that, in 
(1 rough v. Blood, 8 Irish Equit. Rep. G88, Sir E. 
Sugdon (when Lord Chancellor of Ireland) was of 
opinion, although it was not necessary to decide 
the jaunt, thafr the doctrine of Thomas v. Cook 
could not Ijc applied to a surrender of a freehold 
interest, and he apjxsared to assent to the reason- 
ing in the judgment in Lyon v. Heed. 

In a case in the Court of Common Pleas de- 
cided liefore Lyon v. lleed, — \ mean Dodd v. 
Arklom, 6 M. & Or. G72, — the facts were that 
two joint lessors had demised a house by a lease 
in writing signed by lioth to a tenant at a yearly 
rent payable quarterly. One of the lessors never 
interfered after signing the lease. The key was 
given to the wife of the tenant, and he entered 
into possession ; but before the first quarter’s rent 
became due, bis wife delivered the key back to 
the other lessor, there having 1*een some dispute 
as to the arrears of rent which were due to the 
superior landlord, and as to some taxes and rates 
which were also in arrear. It was held that the 
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delivering back of the key by the tenant ammo 
stirsum reddendi, and the acceptance of it by the 
lessor to -whom it was given amounted to a sur- 
render by operation of law, and that the jury were 
warranted in finding that the other lessor was 
bouud by it. And in Kiekells x.Athersione, 10 Q. B. 
944, a tenant of premises under an agreement for 
a three years’ occupation removed his property 
from the premises and left them in the first year ; 
at the some time he applied to the landlord to 
take them oft* his hauds, but this request was 
refused. He then asked the landlord to let the 
rooms for him, and at a later peripd he wrote a 
letter to the landlord authorising 1 him to let the 
premises to any other person. 'llie landlord there- 
upon let the rooms, and put a new tenant into 
possession. The Court of Queen's Bench held 
that these facts amounted to a surrender by 
operation of law, and it observed that although 
it entirely concurred in the actual decision in 
Jjyon v. Jived, it did not assent to the observa- 
tions made in the judgment in that case upon 
Thomas v. ( 'nok, and the decisions of that class. 
The following eases on this subject should also 
be examined by you. Doe ft Hull v. Wood, 14 
M. & W. 682 ; Morrison v. Ckadtoick, 7 C. B. 
266 ; Davison v. Gent, 1 H. & N. 744 ; Farm - 
vail v. Grove, 8 C. B., N. S. 496 ; Cannon v. 
Hartley, 9 C. R 634 ; and Pheni v. Poppletodl, 
12 C. R, N. S. 334, where Chief Justice Erie said, 
after reviewing the decisions, “ anything which 
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amount# to an agreement on the part of the 
tenant to abandon, and on the part of the land- 
lord to resume possession of the premises, amounts 
to a surrender by operation of law. T think that 
is a very salutary rule."] 

There is one more observation to be made with 
regard to surrenders in general, namely, that a 
surrender is never allowed to operate injuriously 
upon the rights of third parties. I mean to say, ri r i.u ..r 
that, if A. is B.'s landlord, B. may, it is true, r^o* not 
surrender his estate to A. ; but if he have, since 6<r * cU!<, ■ 
its commencement, created some minor interest 
out of it, as, for instance, if he have charged it 
with an anmiitv, or have made an under-lease, 
he cannot, by surrendering, destroy the charge 
or affeet the estate of the under-lessce (Shop. 

Touchst. 301), for it is obvious that if he could 
do so, the grossest injustice and fraud might be 
committed upon the annuitant or under-tenant. 

[See also the judgment of Lord Ellenl>ovough in 
Doe d. Beadtm v. l*ykc, 5 M. & S. 154 ; and Co. 

Litt. 338 b., where Lord Coke, referring to a sur- 
render, says,“ But having regard to strangers who 
were not parties or privies thereunto, lest by a 
voluntary surrender they may receive prejudice 
touching any right or interest they had before 
the surrender, the estate surrendered hath in con- 
sideration of law a continuance.” And this rule 
is applicable not only to interests in the land, or 
charges on it, but also to rights connected with 
the land, as, for instance, a right to fixtures at- 
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tached to the demised premises. See The London 
Loon Co. v. Drake, 6 C. B., N. S. 798, where a 
tenant mortgaged the fixtures and afterwards 
surrendered his lease, and it was held that the 
mortgagee might notwithstanding enter on the 
premises to take away the fixtures.] 

If, however, a tenant who has made an under- 
lease surrenders, although he cannot prejudice 
his tenant’s interest, yet he himself [would at 
common law have lost] the rent he [had] reserved 
upon the under-lease ; for the rent, as I have 
before explained, is incident to the reversion, and 
the surrenderor [could not] have it, ns he [had] 
surrendered his reversion on the under-lease to his 
immediate lessor ; nor [could] the surrenderee have 
it, for, though the reversion to which it was inci- 
dent [had] been conveyed to him, yet as soon 
as it was so conveyed to him it merged in 
the greater reversion of which he was already 
possessed, and became totally lost and swallowed 
up, so that, the consequence [was] that neither the 
surrenderor nor the surrenderee being entitled to 
the rent, the under-lessee [held] without payment 
of any rent at all, excepting where the contrary 
[had] been expressly provided by statute. [It is, 
however, now provided by the 8 & 9 Viet, 
c. 106, a 9, that when the reversion expectant on 
a lease of any tenements or hereditaments of any 
tenure, made either before or after the passing of 
the act, is surrendered, or merges after the 1st of 
October, 1 845, the estate which for the. time being 
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confers as against the tenant under the lease the 
next vested right to the premises is to be deemed 
the reversion expectant on the lease, to the extent 
and for the purpose of preserving such incidents 
to, and obligations on, the reversion, us, but for 
the surrender or merger, would have subsisted. 

And this provision extends both to England and to 
Ireland, but not to Scotland. 

Lastly it must be observed with reference to 
the effect of a surrender upon the position of the 
surrenderor that his liability in respect of personal 
covenants which have been broken before the 
surrender, is not in any way affected by it. The 
Attorney- General v. Cox, 3 H. of Lords C. 240.] 

There arc many cases in which leases, espc- For par- 
tially those granted by Ecclesiastical Persons, are &£***!. 
surrendered merely for the purpose of lreing 
renewed ; and, in these cases, the under-tenants 
of the lessees would [at common law,] unless they 
could have have been persuaded to concur in the 
arrangement, have been discharged from their re- 
spective rents, to obviate which it is now enacted 
by stat. 4 Geo. II. c. 28, s. 6, that in case any 
lease shall be surrendered in order to be renewed, 
the new lease shall be as valid to all intents as if 
the under-leases had Ireen likewise surrendered 
before the taking of the new lease ; and that the 
remedies of the lessees against their under-tenants 
shall remain unaltered, and the chief landlord 
shall have die same remedy by distress and entry 
for the rents and duties reserved in the new lease, 
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so far as the same exceed not the rents and duties 
reserved in the former lease, as he would have 
had in case the former lease had stilf continued. 
See, for a' decision on this ' act, Doe d. Falk v. 
Marchetti, 1 B. & Ad. 715. 

Bt Po»- Next, with regard to the determination of the 

VZHVUK. ° 

tenancy by forfeiture. I have, in a previous Lec- 
ture, spoken at considerable length upon the 
ordinary proviso for re-entry inserted in leases, 
the mode in which it is taken advantage of, and 
that in which the right to take advantage of it 

Duoi«im«r. may lie waived. [See ante, pp. 141, 149.] But, 
besides this sort of forfeiture, which arises out of 
express provision, the tenant will commit a. for- 
feiture if he disclaim and deny his landlord’s 
title. See Bae. Ab. Leases and Terms for Years, 
(T. 2), and Doe. d. (inters v. Wells, 10 A. & E. 
427, which last case shows that the disclaimer 
which occasions a forfeiture must not be by mere 
word of mouth. [A disclaimer is a renunciation 
by the lessee of his character of tenant, either by 
setting up a title in a third person or by claiming 
title in himself. Sec the judgment of the Lord 
Chief Justice Tindal in Doe. d. Williams v. 
Cooper, l M. & 0. 139. The following cases 
should also be referred to on the question as to 
what facts amount to evidence of a dis claim er ; 
Doe d. Davies v. Evans, 9 Al. & \V. 48 ; Doe d, 
Phillips v. Pollings, 4 0. B. 188 ; Doe d. Bennet 
v* Long, 9 C. A P. 773 ; Sunt v. Allgood, 10 
C. B., N. S. 253 5 and Jones v. Mills, ib. 788. A 
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subsequent distress by the landlord appears to be 
a waiver of a disclaimer. Doe d. David v. Wil- 
liams, 7 C. & P. 322. j 

Lastly, as to the determination of a lease by 
notice to quit. This, it is obvious, applies alto- 
gether to a yearly tenancy, or at least to those 
tenancies which arc in the nature of yearly tenan- 
cies, such as from month to month, or week to 
week. The ordinary ease, however, is that of a 
yearly tenancy. I have explained in a former 
Lecture [see ante, p. 24] on what principles the 
necessity of a notice to quit was originally estab- 
lished, and at what time it must be given, namely, 
half a year before the expiration of the then cur- 
rent year of the tenancy, excepting where the rent 
is payable on the usual feast-days, in wliich ease 
a notice on or before one of the feast-days in the 
earlier half of the tenancy, to quit on the feast-day 
at the conclusion of the tenancy, is sufficient. Thus 
notice on the 28th of September to quit on the 
23th of March then next is good, when the tenant 
entered at Lady-Day, und the rent is payable at 
that day and at Michaelmas. Hoe d. Durant 
Doe, 6 Bing. 374, though there are fewer than 
one hundred and eighty-two clays between the 
28th of Septcmlicr and the 25th of March. See 
Doe v. Kiyhtley, 7 T. R. 63 ; Howard v. Wemsley, 
6 Esp. 53. [So, notice on the 29th of September 
to quit at Lady-Day is a good half-year’s notice. 
Doe d. Matthetcson v. Wrightman, 4 Esp. 6 ; Doe 
d. Harrop v. Green , ib. 198. A notice to quit at 
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Michaelmas may l>e construed to mean Old 
Michaelmas, where by the custom of the country 
the tenancy begins at that time. Fufley v. Wood, 

1 Esp. 198 ; but a notice to quit at Old Michael- 
mas was held to be bad, although given half a 
year before new Michaelmas, when the tenancy 
was under u deed, made since the alteration of 
the style, and which fixed the feast of St. Michael 
as the period for its commencement. See Doe d. 
Spicer v. Lea, 11 East, 312, and Cadby v. Mar- 
tinez, 11 A. & E. 720. 

Where a tenant holds over after the expiration 
of a lease or agreement, the resulting yearly 
tenancy will usually bo deemed to have com- 
menced at the period which corresponds with the 
original entry, and the notice to quit must there- 
fore usually be given with reference to that period. 
Thus in Demy v. Lindfey, 3 M. & Gr. 498, a 
tenant entered under an agreement, which was 
invidid under the Statute of Frauds, and which 
provided for a term of five years and a-half from 
Michaelmas, 1823. Negotiations were afterwards 
entered into for a term of seven years from the 
expiration of the term which was supposed to 
exist under the agreement, the rent to be in- 
creased, and the landlord agreeing to make some 
alterations on the premises. The alterations were 
mode, but no lease was executed. At Michael- 
mas, 1829, a year’s rent was paid at the increased 
rate, and subsequently other payments were made' 
on the same footing. It was held, under these 
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circumstances, that a notice to quit at Michaelmas 
was valid. And in Doe d. llobinxon v. DoMl, 

1 Q. B. 806, where the premises had l>een demised 
for one year and six months certain, from the 
13th of August, at a rent payable quarterly, with 
a stipulation for a throe months’ notice, ami at 
the expiration of the term the tenant had held 
over, it was held that a three, months’ notice to 
quit expiring on the 13th of August was proper, 
and not a notice expiring at the period at which 
the original tenancy ended. Hut, where the 
assignee of an under-lessee held over, after the 
expiration of an under-least*, which determined at* 
a time different from that at which the original 
tenancy began, it was held that the yearly tenancy, 
which resulted from the holding over, must be 
taken to have commenced not from the time of 
the original entry of the lessee, but from the time 
at which the under-lease expired. Dot; <1. Huddle 
v. Lints, 11 Q. B. -Jog. 

A V here a tenant who comes in in the middle of a Wfcm 
_ r Kulry »n 

quarter, afterwards pays rent tor the half quarter, middle of r. 

, , . . . quarter, 

and then continues to pay from the commence- 
ment. of the succeeding quarter, his tenancy will 
lie deemed to commence, so far as relates to the 
period at which the notice to quit must lie given, 
from the quarter-day succeeding his cntiy, not 
from the entry itself. Lbc d. llolcornb v. Johnson, 

6 Esp. 18 ; Doe d. Savage v. Stapleton, 3 C. & P. 

275 . This rule, however, only applies where the 
tenancy is a yearly tenancy. If there is nothing 
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in -the agreement to show that the tenancy is 
yearly, it will be sufficient to give notice at any 
six months after the quarter-day succeeding the 
entry. Doe d. King v. Grafton , 18 Q. B. 496. 
Where the entry takes place during a broken 
quarter, and no rent is paid, the commencement 
of the tenancy will be reckoned from the day at 
which the occupation actually began. Doe d. 
Cornwall v. Matthews, 11 C. B. 675. 

Where a house and land are let together, to be 
entered upon at different times, and it does not 
appear, from the terms of the demise, at what 
time the whole is to be considered to be let togc- 
whoro thcr, the notice to quit is regulated by the time 
holdings, of the entry upon the principal subject matter 
of the demise ; and it is a question of fact for 
the jury which is the principal and which the 
accessorial subject. Doe d. Strickland v. Spence, 

6 East, 120 ; Doc d. Lord Bradford v. Watkins, 

7 East, 551 ; Doe d. Ileapy v. Howard, 11 East, 
498 ; Doe. d. Williams v. Smith, 5 A. & E. 350 ; 
Doe d. Kindersley v. Hughes, 7 M. & W. 139 ; 
and Doe d. Davenport v. Bhod.es, 11 M. & W. 
600. 

Where the time at which the tenancy com- 
menced is doubtful, the notice should require 
the tenant to give up the possession at the period 
at which it is supposed that the tenancy ends, 
and then proceed, “ or at the expiration of the 
year of the tenancy, which will expire next after 
half a year ” (if the notice is a six months’ notice) 
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“from the time of the service of this notice.” 
It is better not to use the expression current year. 
Doe d. Mayor of Richmond v. Morphett, 7 Q. B. 
577. And in all these cases it is a question for 
the jury, and not for the Judge, to say, looking 
at all the circumstances, when the tenancy began. 
Walker v. Gode, 6 H. & N. 594. 

A tenancy from year to year, so long as both 
parties please, is determinable at the end of the 
first as well as of any subsequent year, by notice, 
unless upon the creation of the tenancy the par- 
ties use words which show that they contemplate 
a tenancy for two years at least. Doe d. Clarke 
v. Smaridge, 7 Q. B. 957 ; and see Dcnn d. Jack- 
lin v. Cartright, 4 East, 31, Doe d. Chadborn 
v. Green, 9 A. & E. G58, Reg. v. Inhabitants of 
Chaicton, 1 Q. B. 247, and Doe d. Monde v. Geekie, 
5 Q. B. 841, as to what circumstances arc suffi- 
cient to show that the parties intend that 'the 
tenancy shall last for two years certain. 

There is some authority to show that in the alj- 
scnce of evidence of a contract or usage requiting 
a notice to quit, a week’s notice is not necessary 
to determine an ordinary weekly hiring of apart- 
ments ; but I think that a reasonable notice is 
requisite ; Iluffell v. Armistead, 7 C. & P. 5G ; 
Towne v. Campbell, 3 C. B. 921 ; and Jones v. 
Mills, 10 C. *B., N. S., 788, in which case Mr. 
Justice Williams thought that the notice should 
be a week’s notice. 

It must be remembered that in all cases it is 
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open to the parties to stipulate by express con- 
tract for any length of notice that they may deem 
most convenient.] 

The other points relative to a notice to quit 
relate to the form in which it is to be couched, the 
manner in which it is to be served, and the mode 
in ichich it may be waived. 

With regard to its form. It is not necessary 
that a notice to quit should be in writing, unless 
the parties have expressly stipulated that it shall 
be so. Timmins v. Jlotvlison, 3 Burr. 1603 ; 
Doe v. Crick, 5 Esp. 196. The Courts are very 
liberal in construing notices to quit, provided 
they be so worded that the tenant cannot mistake 
the object. Thus, a notice to quit was once 
held good, though dated in a wrong year ; in that 
case, to be sure, the mistake was verbally corrected 
at the time of service. Doc v. Kightley, 7 T. R. 
63.* Sec also Doc v. Culliford, 4 D. & R. 248, 

and Doc d. Cox, v. , 4 Esp. 185, in which a 

notice to quit the Waterman's Arms was held a 
good notice to quit the Bricklayers' Arms, being 
served on the right person, and there being no 
house called the Waterman' s Arms in the parish. 
[See also Doe d. Armstrong v. Wilkinson, 12 
A. & E. 743, where a notice to quit misdescribed 
the parish in which the premises were situated, 
mentioning by mistake the adjoining parish, and 
it was held, after a verdict in ejectment for the 
landlord, that the variance was not material, the 
tenant not having shown that he held more than ' 
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one farm under the landlord, or that he was 
misled by the mistake.] I do not cite these cases 
for the purpose of encouraging negligence in the 
framing of notices to quit ; for there is no doubt 
that in framing any document, however liberal 
the interpretation the Courts are in the habit of 
putting upon it may lie, the best plan is to 
proceed as if the very strictest interpretation were 
to be given to it. For instance, would any body 
in his senses draw a promissory note thus, 
“ Borrowed of A. Jd. £50, to be repaid in one 
month ” merely because it was once held that 
such an irregular form of words amounted to a 
promissory note ; (3) — but I cite them for the 
purpose of showing that, practically, there is less 
reason than in most cases of informality, for 
giving up a matter as hopeless where the in- 
formality consists in the wording of a notice to 
quit. 

[But, although notices to quit are construed 
reasonably, and a literal construction will not be 
adopted if it leads to an absurd result, and the 
words will fairly bear another meaning, the 
Courts will not adopt a construction at variance 
with the clear language of the notice merely 
because otherwise it would be bad. Doe d. Wil- 
liams v. Smith, 5 A. & E. 350 ; and Doe d. 
Mayor of Richmond v. Morphett, 7 Q. B. 577. In 
the latter of these cases a tenant from year to 


(3) See the cases cited in Ihjhs on Bills , Chap. III. 
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year held from Martinmas to Martinmas. A 
notice to quit was given to him on the 21st of 
October to quit on the 13 th of May then next, or 
upon such other day or time as the current year 
for which he held should expire. It was held, 
that this notice was bad, for it could not be good 
for May, and the current year would expire in 
November, a short time after the notice ; and the 
Court observed, that it did not think that Doc v. 
Cidliford, which I have just cited, is law. And 
in Mills v. Goff, 14 M. & W. 72, a very strict con- 
struction was put upon a notice. In this case, a 
tenancy from year to year had begun on the 11th 
of October, and a notice was given to the tenant 
on the 17th of June, 1840, requiring him to quit 
the premises “on the 11th October now next 
ensuing, or such other day and time as your said 
tenancy may expire on” It was held, that this 
notice, which was obviously not good, as a three 
months’ notice, was not even sufficient for the 
year ending on the lltli of October, 1841, as it 
did not give to the tenant sufficient information 
that the landlord meant it to operate as a notice 
for the subsequent year. 

A notice to quit requiring the tenant, in the 
alternative, to quit or else to agree to pay double 
rent, is not sufficient. But, it is otherwise if the 
notice requires him to quit, and adds, that if he 
does not the landlord will insist upon double 
rent ; for, in the latter case, no option is given to 
the tenant to enter into a new contract. Doe d. 
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Matthews v. Jackson, 1 Dougl. 175 ; Doe d.Lyster 
v. Goldwin, 2 Q. B. 143. 

Before we leave the subject of notices to quit, 
it will be convenient that I should also call your 
attention to the following points relating to them. 

A notice signed by one of several joint tenants Nu>ioM by 
on behalf of the others is sufficient to determine 
a yearly tenancy with respect to all of them ; for 
where by a joint demise joint tenants create a 
tenancy from year to year, the true character of 
the tenancy is, not that the tenant holds of each 
the share of each so long as lie and each shall 
please, but that he holds the whole of all so long 
as he and all shall please. Doe d. Aslin v. 
Summersett, 1 B. & Ad. 135. And a notice 
given by a person authorised by one of several 
lessors, who are joint tenants, determines the 
tenancy as to .all. Doc d. Kuulcrslcy v. Iliajhes, 

7 M. & W. 139 ; see also Alfonl v. Vickery, Car. 

& Marsh, 280, and Doe d, Bailey v. Foster, 3 
C. B. 215. 

A notice given by an unauthorised agent can- 
not be adopted by the landlord after the proper 
time for giving it has elapsed, for a notice to quit 
must, to be valid, be such that the tenant may 
safely act upon it at the time when he ought to 
receive it. Doe d. Lyster v. Goldwin. Where a 
written notice is defective, the jury may not he 
asked whether, from the landlord’s conduct, they 
believe that he understood it to refer to the right 
period. Cadby v. Martinez, 11 A. & E. 720.] 
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With regard to the service of the notice. It is 
sufficient to deliver and explain it to the servant 
of the tenant at his dwelling-house, even though 
the dwelling-house he not .situated upon the 
demised premises. Jones v. Marsh, 4 T. E. 464 ; 
Doe v. Dunbar, M. & M. 10 . If there be joint 
tenants, service on one of them furnishes pre- 
sumptive evidence that it arrived at the hands 
of the other. Due v. Watkins, 7 East, 551 ; 
Doe v. Crick, 5 Esp. 196. Where the tenant 
happens to be a corporation, as it is obviously 
impossible that there can be any personal service, 
notice may be served upon one of its officers. 
Doe v. Woodman, 8 East, 228. [Where a notice 
to quit was put under the door of the house, but 
it was shown that it had come to the hands of 
the tenant before the time at which it was neces- 
sary that it should be given, it was held that a 
sufficient service was proved. Alford v. Vickery, 
Car. & Marsh, 280. In Stapylton v. Clouyh, 2 
E. & B. 933, qn agent, who was usually employed 
by a landlord to serve notices to quit, signed an 
indorsement upon a duplicate of a notice stating 
that he had solved it on the tenant, and after- 
wards said, in conversation, that lie had delivered 
the notice to another person. It was held, that 
this oral statement was not evidence after the 
death of the agent, since it" did not appear to have 
been made in the ordinary course of his business, 
his duty being completed when he had signed the 
written memorandum. Where a notice to quit 
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was, on the last day for giving notice, posted in 
London for the place of business in London of 
the landlord's agent, and the jury found that the 
letter was delivered on that day, but after the agent 
had left, so that he did not find it till the follow- 
ing morning, it was held that the notice was 
sufficient. Papillon v. Brunton, 5 H. & N. 518.J 
Lastly, with regard to a waiver. We have n ow 
already seen that a forfeiture may be tcaiveil by W! “ vcJ ‘ 
the receipt of rent which fell due subsequently 
to the time at which the forfeiture incurred f ante. By Receipt 

_ it °f lleut. 

p. 141.] So may the right to take advantage of 
a notice to quit. Goodriyht v. Cordwent, 6 T. R. 

219; Doe v. Batten , Cowp. 248. So a distress l'y Di*- 
for rent which accrued due after the expiration 
of the notice is a waiver of the right to take 
advantage of it, for it affirms the tenancy to be a 
subsisting relation. Zoucli v. Willing ale, 1 H. Bl. 

311. [see ante, pp. 142, 149.J Nay, the right to 
take advantage of a notice to quit may, it is held, 
be waived by a subsequent notice to quit at a 
period after the expiration of the former; for, 
though the object of both is the same, namely, to 
oust the tenant, yet the latter recognises the 
existence of a tenancy at a period subsequent 
to that at which the former, if operative, would 
have determined it. Doe v. Palmer , 16 East, 

53. But it was held otherwise, where the second 
notice to quit was not served till an ejectment 
had been brought against the tenant to enforce 
the former one, for the Court said that it was 
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impossible for the plaintiff to suppose that his 
landlord intended to waive the first notice when 
he knew that the landlord was, on the foundation 
of that very notice, proceeding by an ejectment 
to turn him out. Doe v. Humphreys , 2 East, 237. 
[But the tenant does not waive the notice to quit 
by holding over after its expiration, or by acci- 
dentally retaining the key ; and the landlord 
cannot, in these cases, distrain, or sue for use and 
occupation without some evidence of a renewal of 
the tenancy. Jenncr v. Clegg, 1 M. & Rob. 213 ; 
Alford v. Vickery, Car. & Marsh. 280 ; and Gray 
v. Bompas, 11 C. B., N. S. 520. Nor is a demand 
of rent accruing due subsequently to the expira- 
tion of a notice to quit necessarily a waiver of 
the notice. Whether it is so or not, is a question 
of intention which must be left to the jury. Blyth 
v. Domett, 13 C. B. 178.] 

For other cases in which the question of waiver 
or no waiver has arisen, you may consult Doc v. 
Steel, 3 Camp. 117 ; Doe v. Jnylis, 3 Taunt. 54 ; 
Whiteacrc v. Symonds , 10 East, 13. 

Now, supposing the tenancy to be determined, 
whether by efflux of time, by forfeiture, by sur- 
render, or by notice to quit — what are the mutual 
rights of the landlord and tenant on its termi- 
nation? In the first place, the landlord has a 
right to the possession of* the premises ; and he 
may enter on them peaceably \and without action, 
Taylor v. Cole, 1 Smith’s L. C., 5th Edition, 
111,] if he can succeed in doing so ; but if the 
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tenant hold over, and he break in forcibly, so 
as to endanger a breach of the peace, he runs the 
risk of an indictment. See the judgment of 
Lord Tenterden in It. v. Smyth, 1 M. & Rob. 155. 
And the Court of Common Picas has held (one 
Judge, however, dissenting) that lie is liable also 
to an action, though it was formerly thought 
otherwise, and, perhaps, cannot be even now con- 
sidered settled without the decision of a Court of 
Error. Newton v. Borland, 1 II, & Gr. G44. (4) 


(4) Tho judges who decided 
Newton y. Ifarland were the 
Lord Chief Justice Tindal, Mr. 
Justico Bosanquet, and Mr. 
Justice Erskine. Mr. Justico 
Coltman differed from the 
other judges, saying that in his 
opinion, although in these 
cases the law would, for the 
preservation of tho pcaco, 
punish for tho forcible entry, 
yet tho tenant at sufferanco, 
being himself a wrong-doer, 
could not be heard to complain 
in a civil action for that which 
was the result of his own mis- 
conduct and injustice. This 
opinion has received consider- 
able support in later cases, 
although Newton v. Harland 
cannot be said to have been 
actually overruled. In Ilarvey 
V. Brydyes, 14 M. & W. 437, 
the point decided in Newton v. 
Harland did not arise; but 
Baron Parke observed, that if 
it were necessary to decide it, 
he should have no difficulty in 
saying, that where a breach of 
the peace is committed by a 


freeholder, who,, in order to 
get into possession of his land, 
assaults a person wrongfully 
holding possession of it against 
his will, although tho free- 
holder may bo responsible to 
tho public in tho shape of an 
indictment for a forcible ontry, 
he is not liable to tho other 
party ; and that learned judge 
added, that ho could not sco 
how it was possible to doubt 
that it is a perfectly good 
justification to say that tho 
plaintiff was in possession of 
the land against tho will of 
the defendant, who was owner, 
and that ho entered upon it 
accordingly; even though, in 
so doing, a breach of the peace 
was committed. See ulso tho 
judgment of tho Lord Chief 
Justico Wilde, in Wright v. 
BurrougJws , 3 C. B. 699, in 
which case, however, there was 
no forcible entry ; Davison v. 
Wilson, 11 Q. B. 890, and 
Davis *v. Burrell, 10 C. B. 825, 
where Mr. Justice Cress well 
observed, that the doctrine of 
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In such cases, therefore, the landlord’s safest 
course is to resort to legal proceedings ; and he 
may either sue in trespass for the recovery of 
damages, or in ejectment for that of the premises 
themselves; or, if the tenancy be such as to 
admit of it, he may resort to the provisions of 
stat. 1 & 2 Viet. c. 74, by which two justices may 
by their warrant, issued in the manner pointed 
out by that statute, restore to the landlord pos- 
session of premises held [at will or] for a term 
not exceeding seven years, [cither without rent, 
or] at a re.pt not exceeding £20 a year, and in 
which the tenancy is legally determined. (5) 
[The remedies given by this act have however 
been in a great degree displaced by the wider and 
more convenient remedies given by the County 
Court Acts. It was enacted by s. 122 of the 
9 & 10 Viet. c. 95, that when the term and inte- 
rest of the tenant of any house, land, or other 
corporeal hereditament, where the value of the 
premises, or the rent payable, did not exceed £50 
by the year, and on which no fine had been paid, 
had ended, or been duly determined by a legal 
notice to quit, and the tenant or (if he did not 
occupy, or only occupied a part) any person by 


Newton y. Ilarland had been ceedings under this statute, but 

very much questioned. has no right to the possession, 

(5) See as to the mode of he is liable in trespass. Dar- 

pleading in trespass a justifi- UngUm V. Pritchard , 4" M. & 

cation under this act, Jones y. Gr. 783 ; and Delaney v. Fox, 

Chapman , 14 M. & W. 124. 1 0. B., N. S. 166. 

Where the landlord takes pro- 
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whom the premises or any part of them, were 
then actually occupied, neglected or refused 
to give up possession, the landlord or his agent 
might enter a plaint in the County Court, and 
obtain a summons to the person who retained the 
possession. Under this section it was held, in 
more than one case, that the statute gave juris- 
diction to the County Courts where either the rent 
or the annual value did not exceed £50 (see Har- 
rington v. Bamsay, 8 Exch. 879, and Be Har- 
rington, 2 E. & B. 669) ; a view which, although 
in accordance witli the words of the statute, was 
inconsistent with the intentions of the legislature. 
This matter was therefore set right by the 19 & 
20 Viet. c. 108, which repealed s. 122 of the 
earlier act, and enacted by s. 50 that where neither 
the value of the premises nor the rent payable 
exceeds £50 per annum, and there is no fine or 
premium, the landlord, if entitled to the posses- 
sion as in the earlier act mentioned, may proceed 
by plaint in the County Court, at his option, 
either against the tenant, or any person retaining 
the possession under him. These proceedings 
must be taken in the County Court for the dis- 
trict in which the premises are situated. If the 
tenant neglects to appear, or if on tfyj hearing the 
County Court Judge decides that the landlord is 
entitled to recover the possession, a warrant issues 
requiring the high bailiff of the Court to give 
possessions® the plaintiff. 

In these cases the plaintiff may also claim 
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rent or mesne profits, as against his tenant, down 
to the day of his leaving, so that his claim does 
not exceed .£50 ; see 19 & 20 Viet. c. 108, s. 51 ; 
and Campbell v. Loader , 8 H. k C. 520. The 
order of the County Court Judge, under s. 50, 
directing that possession shall be given up, is not 
analogous to a judgment in ejectment. Camp- 
bell v. Loader."] 

Proceed- There is another act [the 11 Geo. II., c. 19, 

STnoeo. s. 16, extended by] the 57 Geo. III., c. 52, which 

la, 0- 19 ’ *' was passed to provide for the case of a tenant 
deserting the premises, and leaving them to go to 
ruin, and the landlord without remedy for rent ; 
and it provides that in such case, two justices, 
taking a course therein specifically pointed out, 
may, in a summary way, deliver the possession 
back to the landlord. See on this act, Ashcroft 
v. Bourne , 3 B. & Ad. 684 ; Basten v. Carew, 
3 B. & C. 649. [Under this act the proceedings 
of the justices are examinable in a summary way 
by the Judges of assize. See as to this provision 
Reg. v. Traill , 12 A. & E. 761 ; and Reg. v. 
Sewell, 8 Q. B. 161.] 

Besides these remedies, there are two statutes 
which, in case of a tenant holding over after the 
expiration e$ his interest, enable the landlord to 
subject him to considerable pecuniary loss. One 
of these is st&t. 4 Geo. II., c. 28, s. 1, which, in 
case of his holding over after demand and notice 
by the landlord, subjects him to pay fof the future 
double the yearly value of the premises to be 
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recovered by action of debt. [The following 
decisions on this statute may be here usefully 
referred to. The act does not apply unless the 
holding over is wilful and contumacious. If the 
tenant retains the possession under a fair claim of 
right, or there is a real dispute as to the landlord’s 
title, the statute does not apply. Wright v. 
Smith, 5 Esp. 203 ; Sioinfen v. Bacon, 6 H. & N. 
184 ; S. C. in error, ib. 846. 

The remedy is only given to the landlord, or 
to the person entitled to the reversion ; a new 
lessee whose term is to begin on the ending of 
the first lease cannot sue for double value. 
Blatchford v. Cole, 5 C. B., N. S. 514. 

This statute requires that there should be a 
“ demand made and notice in writing given for 
delivering the possession” of the premises. A 
notice to quit, when regular, will operate also as a 
demand of the possession under the act without 
any more specific demand ; and notices to deliver 
up the possession under the statute are not con- 
strued strictly. Doc d. Matthews v. Jackson, 
1 Dougl. 175 ; Poole v. Warren, 8 A. & E. 582 ; 
Doe d. Lyster v. Ooldwin, 2 Q. B. 143 ; and Page 
v. More, 15 Q. B. 684. But, where a notice 
required the tenant to give up the* possession at 
twelve at noon on the day on which the tenancy 
was determinable, at which time the landlord 
would attend to receive the keys and the rent, and 
stated that in the event of his not so surrender- 
ing, the landlord would demqnd a. certain daily 
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rent mentioned in the notice, which exceeded in 
fact double -the amount of the. original rent, it was 
held that this notice was insufficient, the tenant 
being required to give up the possession before 
the expiration of the tenancy. See the case last 
cited. 

The act only mentions tenants “for life or 
lives or years ; ” it has therefore been held not to 
apply to a weekly tenancy. Lloyd v. Rosbee, 2 
Camp. 453 ; Sullivan v. Bishop, 2 C. & P: 359. 
See also Bac. Ab. Leases (L. 3). 

Where the owner of a woollen-mill and steam- 
engine let a room, with a supply of power from 
the engine by means of a revolving shaft in the 
room, it was held that in estimating the double 
value of the premises, the value of the power 
supplied could not be included ; for the act 
speaks only of the value of the lands, tenements, 
atul hereditaments, which are detained, liobinson 
v. Learoyd, 7 M. & W. 48. 

Lastly, the action may be brought in the County 
Court ; and the tenant cannot deprive the Court 
of jurisdiction by setting up a title to the premises 
in himself, if he has admitted the existence of the 
tenancy up to the time at which the holding over 
commenced. Wickham v. Lee, 12 Q. B. 521. 
But he may, in accordance with the general rule, 
show that his landlord’s title has expired, and so 
oust the jurisdiction of the County Court. Mount- 
noy v. Collier, 1 E. & B. 630.] 

The other statute to which I referred just now 



LANDLORD AND TENANT. 337 

is the stat. 11 Geo. II., c. 19, s. 18, which, if the 
tenant do not quit after determining his interest 
by his oxen notice , subjects him thenceforward 
to double the yearly rent to be recovered in the 
same way as the single rent might have been 
during the continuance of the tenancy. [A parol 
notice to quit is within this statute ; for the act 
does not require that it should be in writing ; 
and a notice to quit may, as we have already 
seen, be given by parol. Timmins v. Rowlison, 

3 Burr. 1603. The act extends to a parol de- 
mise from year to year, ib. ; but it does not apply 
unless the tenant has given a notice binding upon 
him to quit at the expiration of the time specified 
in it, and upon which the landlord might have 
acted. Johnstone v. Huddlestone, 4 B. & C. 922. 

Lastly, where the tenant holds over, the landlord 
may recover against him by action the reasonable 
costs and damages which he has had to pay to a 
person to whom he had agreed to let the pre- 
mises. Bromley v. Chesterton, 2 C. B. N. S. 

592.] 
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Braun <« In the last Lecture we considered the different 
dhmxi- modes in which a tenancy may be determined, 
VkMaor* whether by efflux of time, surrender express or 
«««!<)! implied, and forfeiture, or — in the case of a yearly 
tenancy, or tenancy of a like description to a 
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yearly one — by notice to quit. It remains to 
consider the respective rights of the two parties 
upon the determination of the tenancy. These 
are often provided for by express agreement; 
but even in the absence of express agreement, 
there are two matters for which the law provides, 
between landlord and tenant, under the head of 
Emblements and Fixtures. The term emblements 
expresses a right which the law gives [in certain 
cases] to the tenant of an estate of uncertain 
duration, and which has unexpectedly determined, 
without any fault of his, to take the crops grow- 
ing upon the land when his estate determines, 
although his estate is itself come to an end. 

It is obvious that this right proceeds upon a 
just and fair principle, for a tenant who has been 
at the labour and expense of sowing and tilling 
the ground, ought, in justice and fairness, to be 
allowed to reap the crop produced by that labour, 
notwithstanding the unforeseen termination of his 
interest. 

Now, this right to the emblements extends to a 
tenant for life wherever his estate determines by 
the act of God, or by the act of the law ; that 
is, in fact, whenever it determines by any means 
except his own fault. Thus, for instance, if a 
tenant for life dies before harvest time, and so his 
estate comes* to an end, that is an act of God, and 
his executors will be entitled to the crops. But 
if a widow holds lands, (and there are instances 
of such an estate][see Co. Litt. 214 b . ; Doe d. 


Emble- 
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Where 
there is no 
Contract. 
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may be 
claimed. 
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Quillim v. Gwillim, 5 B. & Ad. 122 ; and Brooke 
v. Spong, 15 M. & W. 153]), so long as she shall 
remain s.ole and unmarried, if she think proper 
to marry again, she will not be entitled to emble- 
ments, for to re-marry is her own fault, or perhaps 
her misfortune, and at all events, before she did 
so, she had timo and opportunity to consider this 
point regarding emblements as well as other 
points of more importance to her. This state of 
the law is laid down in Olantfs Case, 5 Coke, 116, 
and in the judgment of the Lord Chief Justice 
Abbott in Buhner v. Bulwer, 2 B. & A. 470. 
[See also Co. Litt. 55 b. ; and Com. Dig. Biens 
(G). And you will see in OlancFs Case an instance 
of such a ’determination of an estate by act of law 
as gives a right to emblements. It is there said, 
that if a lease be made to a husband and wife 
during the coverture, and afterwards they are 
divorced causd prascontr actus, the husband shall 
have the emblements, for the sentence which 
dissolves the marriage is the judgment of the law. 
Whenby Emblements may be claimed by the executor's 
latim"* or ^ndnistrators of tenants for life, to the exclu- 
sion of the remainder-men or reversioners, because 
the estate is in these cases determined by the act 
. of God, Co. Litt. 55 b ; unless, indeed, the tenant 
for life was not the person who actually sowed 
the land, in wlrich case the reason upon which 
the right is founded no longer applies. As, for 
instance, where the land has been sowed by a 
person -who has created a life estate, but before 
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its creation. Grantham, v. Hawley, Hob. 132 ; 
and 1 Roll. Ab. 72 7, pi. 21. So, upon the death 
of a tenant by the curtesy, his executors or ad- 
ministrators, like those of any other tenant for 
life, are entitled to emblements. 1 Roper’s Husb. 
and Wife, 25 (2nd Edition). As between an exe- 
cutor and a devisee, the emblements belong to 
the devisee of the land, unless they are expressly 
bequeathed to the executor. Shop. Touchst. (by 
Preston) 472, and Cooper v. Wooljit , 2 H. & N. 
122 . 

The personal representatives of the incumbent 
of a benefice were, it is probable, entitled at com- 
mon law to emblements of the glebe lands ; but 
this right was, at all events, clearly established by 
the 28 Hen. VIII. c. 11. Williams on Executors, 
603 (4th Edition). A clergyman who resigns 
his living is not however entitled to emblements. 
Bulioer v. Bulwer, 2 B. & A. 470.] 

Now the same principles apply to terms for 
years, and tenancies at will. Where the duration 
of a term of years is certain, where, for instance, 
it is a term of seven, or of fourteen, or of twenty- 
one years, the tenant shall not have the crops 
upon its termination, because he knew the extent 
of his interest beforehand, and it was his own 
fault to leave the land covered with crops at the 
time that interest determined; but where the 
determination of an estate for years depends upon 
an uncertain event [other than the death, or cesser 
of the estate, of a landlord entitled for life, or for 
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any other uncertain interest (1),] the case is 
otherwise, and when the uncertain event happens, 
and the estate in consequence comes to an end, 
the tenant is entitled to the crops growing upon 
the land when the estate determines. 1st Inst. 
55 b. [See also Co. Litt. 56 a; Knevett v. Poole, 
Cro. Eliz. 463 ; Viner’s Ab. Emblements ; 2 Black. 
Com. 122 ; and the judgment in Ringsbui'y v. 
Collins, 4 Bing. 207. Upon the same principle, 
tenants by statute merchant, and recognisance, 
were entitled to emblements. Co. Litt. 55 b; 
Barden's Case, 2 Leon. 54. And -where a tenant 
for a term of years if he should so long live, sows 
the land, and dies before severance, his executor 
is entitled to the crop. 1 Roll. Ab. 727, pi. 12.] 
And in like manner, with regard to an estate 
at will, if the landlord put an end to it, the 
tenant is entitled to the crops, for he could not 

Hot when foresee that the landlord would determine it ; but 

Tenancy is 

determined it is otherwise where the estate is determined by 

by act of J 

Tenant, the act of the tenant himself, for he must be 
taken to have considered the consequences before 
he so acted. Littletoxi, s. 68 ; 6 Coke, 116 ; and 
the judgment in Bulwer v. Bulwer, 2 B. & A. 470. 
[An instance of the application of this principle is 
given by Lord Coke in Oland's Case, 5 Coke, 
116, where he states that if a lease be made to 
- one until he does waste, and he sows the land 
and afterwards does waste, he will not be entitled 

(1) See the 14 & IS Viet. e. 25, and poet, p. 345. 
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to emblements. See also Com. Dig. Biens (G, 2) ; 
and the judgment of Lord Mansfield in Wiggles- 
worth v. Dallison, 1 DougL 207.] 

These principles were a good deal discussed in 
Davis v. Eyton, 7 Bing. 154. In that case the 
tenant held as lessee from year to year, subject to 
a .condition of re-entry by the lessor, which was 
as follows : — “ That if the lessee should commit 
an act of bankruptcy, whereon a commission 
should issue, and he should be declared bankrupt, 
or if he should become insolvent, or incur any 
debt upon which any judgment should be signed, 
entered up, or given against him and on which any 
writ of fieri facias, or other lorit of execution should 
issue, it should be lawful for the lessor to re-enter 
into the demised premises, and the same again 
to have, re-possess, and enjoy, as in his former 
estate.” 

This condition was broken by the tenant allow- 
ing an execution to issue against him ; the land- 
lord re-entered for the forfeiture, and the question 
arose whether the tenant was entitled to the em- 
blements on this determination of his tenancy. 
This question arose, not directly between him and 
the landlord, but between the landlord and the 
assignees under a commission in bankruptcy which 
had subsequently been taken out, and who stood, 
with regard to these crops, in the same position 
precisely as the bankrupt himself. The Court, 
after a long discussion, in which all the authori- 
ties were referred to, held that the lessor was 
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entitled to the crops, for that it was the lessee’s 
own fault to break the condition, and that, though 
it was true that process of law was necessary to 
complete the breach, still such legal process 
having issued in consequence of his default, must 
be considered as produced by his own act rather 
than by that of the law. To use the words of 
Baron (then Mr. Justice) Alderson, “The lessee 
incurred a forfeiture by his own act ; the lessor 
had stipulated that if the lessee contracted a debt 
which should be followed up by judgment and 
execution, or committed an act of bankruptcy 
followed up by a commission, the lessor should 
re-enter and have the land as of his former estate. 
It seems to me that the legal consequences only 
qualify the act of the lessee, because that act 
pervades all the subsequent proceedings ; for the 
commission could not issue unless there had been 
an act of bankruptcy, nor the execution unless 
there had been a previous debt ; and if the lessee 
stipulates that in such case he shall be turned out 
of possession, it is by his own act that he is 
turned out.” 

[The common law right to emblements has been 
very much qualified by a modem statute, which has 
taken away this right in all cases in which the 
lease of any fann or land, held at rack-rent, deter- 
mines by the death, or cesser of the estate, of a land- 
lord who is entitled for life, or for any other uncer- 
tain interest, and has allowed to the tenant in these 
cases an extended occupation as an equivalent 
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Hie act to which I refer is the 14 & 15 Viet. 
c. 25, which came into operation on the 24th 
July, 1*851. By a. 1 of thia atatute it ia enacted “e uts * 
that when “the leaae or tenancy of any farm 
or londa, held by a tenant at rack-rent, shall 
determine by the death or cesser of the estate of 
any landlord entitled for his life, or for any other 
uncertain interest, instead of claims to emble- 
ments, the tenant shall continue to hold and 
occupy such farm or lands Until the expiration of 
the then current year of his tenancy, and shall 
then quit, upon the terms of his lease or holding, 
in the same manner as if such lease or tenancy 
were then determined by effluxion of time, or 
other lawful means during the continuance of his 
landlord’s estate ; and the succeeding landlord or 
owner shall be entitled to recover and receive of 
the tenant, in the same manner as his predecessor 
or such tenant’s lessor could have done, if he had 
been living or had continued the landlord or 
lessor, a fair proportion of the rent for the period 
which may have elapsed from the day of the 
death or cesser of the estate of such predecessor 
or lessor to the time of the tenant so quitting, 
and the succeeding landlord or owner and the 
tenant respectively shall, as between themselves 
and as against each other, be entitled to all the 
benefits and advantages, and be subject to the 
terms, conditions, and restrictions, to which the 
preceding landlord or lessor and such tenant re- 
spectively would have been entitled and subject 
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in case the lease or tenancy had determined in 
manner aforesaid at the expiration of such current 
year : provided always, that no notice fo quit 
shall be necessary or required, by or from either 
party, to determine any such holding and occu- 
pation as aforesaid.”] 

Now, with regard to the question, what articles 
pass under the denomination of emblements. The 
word emblements only extends to such vegetable 
productions as yield - an annual profit, such, for 
instance, as wheat or oats ; and, therefore, if the 
tenant of an uncertain estate plant or sow trees 
or any other thing which takes more than a year to 
come to perfection, his interest in it is gone when 
his estate determines. Sec 1 Inst. 55 b . ; [where 
Lord Coke says, “ But if the lessee plant young 
fruit-trees, or young oaks, nslics, elms, &c., or sow 
the ground Avith acorns, &c., there the lessor may 
put him out notwithstanding, because they will 
yield no present annual profit.” See also Com. 
Dig. Biens (H).] And this doctrine Avas affirmed 
in the case of Graces v. Weld, 5 B. & Ad. 105, 
after a most elaborate discussion. In that case 
a tenant for ninety-nine years, determinable on 
three lives, had soAved his land, in the spring of 
1830, with barley, and in the May of the same 
year he sowed broad clover-seed along with the 
barley. In the autumn of that same year 1830, 
he reaped the barley, and in doing so cut off a 
little of the clover which had sprung up, and 
which, it seems, has the effect of improving the 
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barley straw. But before the time came for 
taking the main crop of clover for hay, which 
would have been in the autumn of the following 
year, the last of the three lives expired, and the 
tenant’s interest of course expired along with it ; 
so that the question arose, whether the tenant 
was entitled to this crop of clover under the head 
of emblements ; for it was clear that if the crop 
could be considered emblements, he was entitled 
to it, inasmuch as his estate having determined 
by the act of God, and without any default of 
his own, lie clearly fell within the class of per- 
sons who have a right to emblements. The ques- 
tion therefore was, whether the clover was emble- 
ments; and it was objected that it could not lie 
so considered, since the crop was not to be taken 
■within a year after the time of sowing it ; and 
the Court considered that objection to be well 
founded. “ In the veiy able argument before us,” 
said the Lord Chief Justice, delivering the judg- 
ment of the Court, “ both sides agreed as to the 
principle upon which the law which gives emble- 
ments was originally established. That principle 
was, that the tenant should be encouraged to 
cultivate by- being sure of receiving the fruits of 
his labour ; but both sides were also agreed that 
the rule did not extend to give the tenant all the 
fruits of his labour, or the right might be extended 
in that case to things of a more permanent nature, 
as trees, or to more crops than one; for the 
cultivator very often looks for a compensation 



for his capital and, labour in the produce of suc- 
cessive years. It was, therefore, admitted by 
each, that the tenant could be entitled to that 
species of product only which grows by the 
industry and manurance of man, and to one crop 
only of that product. But the plaintiff insisted 
that the tenant was entitled to the crop of any 
vegetable of that nature, whether produced 
annually or not, which was growing at the time 
of the cesser of the tenant’s interest ; the de- 
fendant contended that he was entitled to a crop 
of that species only which ordinarily repays the 
labour by which it is produced within the yedr in 
which that labour is bestoioed, though the crop 
may, in extraordinary seasons, be delayed beyond 
that period. And the latter proposition we con- 
sider to be the law.” 

[Emblements may be claimed in hemp, saffron, 
flax, and the like ; in melons and potatoes ; and 
also in hops, although they spring from old roots, 
because they axe annually manured and require 
cultivation. See Wentw. Off. Ex. 147, 153, 14th 
Edition ; Co. Litt. 55 b, note (l) ; Latham v. 
Atwood, Cro. Car. 515 ; the judgment of Mr. 
Justice Bayley in Evans v. Roberts, 5 B. & C. 
832; and Williams on Executors, 597. Growing 
grass, however, even if grown from seed, cannot 
be taken as emblements ; for although it may be 
increased by cultivation, it cannot be sufficiently 
distinguished from the merely natural product 
of the soil Co. Litt. 56 ; 1 Roll. Ab. 728 ; 
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Com. Dig. Biens (G, 1); and Gill). Evid. 215, 
216. But it is, I think, otherwise with respect 
to artificial grasses, such as clover and the like. 

4 Bum’s Eccl. Law, 410, 9th Edition.] 

The last thing to bo mentioned with regal'd to 
this subject of emblements is, that where the 
tenant is entitled to emblements, he is also 
entitled to free ingress, egress, and regress to 
reap and carry them. This is laid down by 
Lord Coke, 1 Inst. 56 a ; and it is also laid 
down in Shepherd’s Touchstone, 244, that if the 
tenant sell the emblements, as he may do, the 
vendee will have similar rights ; and, indeed, 
all this is clear upon the ordinary principle that 
quando lex aliquid concech't, ul ctiam concedere 
videtur sine quo, ea res qua? conceditur esse non 
potest ; [see Com. Dig. Pleader (3 M. 39.) But 
the person who is entitled to enter to take away 
the emblements, has no right to the exclusive 
occupation ; and it is doubted in Plowden’s 
Queries, whether the personal representative of a 
tenant for life is not bound to pay rent for the 
land till the corn is ripe. See Williams on Exe- 
cutors, 605.] 

Now these points with regard to emblements 
depend upon the common [and statute laws,] and 
regulate all cases where there is no contract on 
the subject between the landlord and tenant. 
But, as I said at the commencement of this Lec- 
ture, the matter frequently becomes the subject of 
contract either expr^s or implied from the cua- 
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tom of the country \ and you will frequently 
find, that by virtue either of such express or 
implied 'stipulation, the outgoing tenant has a 
right to his away-going crop, as it is called, at 
thtf determination of his tenancy. Now, where 
Away- there are express terms to that effect in the 
Crop*. lease or agreement under which the tenant holds, 
there can be no dispute as* to his right; but, 
even if there be no express terms, it is held 
that the custom of the country may be imported 
by implication into a lease which contains nothing 
inconsistent with it, and may entitle the tenant 
to take the crop growing upon the land at’ the 
determination of his tenancy, and to do every- 
thing that is necessary for that purpose ; (see 
Bcavan v. Delahay, 1 H. Bl. 5 ; Boraston v. 
Green , 16 East, 71 ; Caldecott v. Smythies, 7 
C. & P. 808 ;) and this, even when the lease 
into which it is sought to import the custom is 
under seal, as was decided in Wigglesworth v. 
Dallison, Dougl. 201, the great case on this 
subject, and in which Lord Mansfield said, “ We 
have thought of this case, and we are all of 
opinion that the custom is good. It is just, for 
he who sows ought to reap, and it is for the 
benefit and encouragement of agriculture. It is, 
indeed, against the gene&l rule of law concerning 
emblements, which are not allowed to teqantswho 
know when their term is to cease ; because it is 
held to be their fault or folly, to have sown, when 
they knew their interest wqgjld expire before they 



LANDLORD AND TENANT. 


351 


could reap. But the custom of a particular place 
may rectify what otherwise would be imprudence 
or folly. The lease being by deed does not vary 
the case. The custom does not alter or contradict 
the agreement in the lease ; it only superadds a 
right which is consequential to the taking.” [See 
the notes to this case, 1 Smith’s L. C., 5th Edition 
527, and ante, p, 2 76.] 

However, if the custom would be inconsistent 
with the express terms of the lease, it cannot be 
incorporated into it : sec Webb v. Plummer, 2 B. 
& A. 746 ; Boraston v. Green, 16 East, 71. 

[As it is often difficult in practice to determine 
whether particular customs of the country, are 
or are not inconsistent with the special stipu- 
lations of the lease, I will refer you here to the 
facts of some of the cases on this subject. In 
Hutton v. Warren, 1 M. & W. 466, which is one 
of the principal modem decisions upon it, the 
evidence showed that by the custom of the 
country the tenant was bound to farm according 
to a certain course of husbandry for the whole of 
his tenancy, and that on quitting the premises he 
was entitled to a fair allowance for seed and 
labour' on the arable land, and was obliged to 
leave the manure if the landlord was willing to 
purchase it. The lease ‘under which the tenant 
held contained a stipulation, that he would con- 
sume a certain proportion of the hay and straw 
on the farm, and spread the manure arising there- 
from upon the land* and leave such part of the 
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manure as should not he so spread on the pre- 
mises at the end of the term for the use of the 
landlord Upon his paying a reasonable price for it. 
It was held that the custom mentioned above 
was not inconsistent with the stipulation in the 
lease as to leaving the manure on the premises, 
since the only alteration made by it was that the 
tenant was obliged to spend more than the pro- 
duce of the farm on the premises, being paid for 
it in the same way as lie would have been for 
that which the custom required him to spend. 
The following observations upon some of the 
earlier decisions on this subject are contained in 
the judgment in this case, and explain very clearly 
the extent and application of the rule which I 
have just mentioned : — “ In Wigglesicorth v. Dal- 
lism, afterwards affirmed on writ of error,” said 
the Court, “the tenant was allowed an away- 
going crop, though there was a formal lease under 
seal. There the lease was entirely silent on the 
subject of such a right, and Lord Mansfield said 
that the custom did not alter or contradict the 
lease, but only superadded something to it. This 
question subsequently came under the considera- 
tion of the Court of King’s Bench, in the case of 
Senior v. Armytage , reported in Mr. Holt’s Nisi 
Prius Cases (p. 197). Ill that case, which was 
an action by a tenant against his landlord for a 
compensation for seed and labour under the deno- 
mination of tenant right, Mr. Justice Bayley, on 
its appearing that there wag a written agreement 
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between the parties, nonsuited the plaintiff. The 
Court afterwards set aside that nonsuit, and held, 
as appears by a manuscript note of that learned 
Judge, that though there was a written contract 
between landlord and tenant, the custom of the 
country would be still binding, if not inconsistent 
with the terms of such written contract; and 
that, not only all common-law obligations, but 
those imposed by custom, were in full force where 
the contract did not vary them. Mr. Holt appears 
to have stated the case too strongly when he said, 
that the Court held the custom to be operative 
unless the agreement in express terms excluded 
it ; and probably he has not been quite accurate 
in attributing a similar opinion to the Lord Chief 
Baron Thompson, who presided on the second 
trial. It would appear that the Court held that 
the custom operated, unless it could be collected 
from .the instrument, either expressly or im- 
pliedly, that the parties did not mean to be 
governed by it. On the second trial, the Lord 
Chief Baron Thompson held that the custom 
prevailed, although the written instrument con- 
tained an express stipulation that all the manure 
made on the farm should be spent on it, or left 
at' the end of the tenancy, vnthout any compen- 
sation being paid. Such a stipulation certainly 
does not exclude by implication the tenant’s right 
to receive a compensation for seed and labour. 
The next reported case on this subject is that of 
Webb v. Plummer, (2 B. & A. 746), in which 
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there was a lease of down land, with a covenant 
to spend all the produce on the premises, and to 
fold a flock of sheep upon the usual part of the 
farm ; and also, in the last year of the term, to 
carry out the manure on parts of the fallowed 
farm pointed out by the lessor, the lessor paying 
for the fallowing land and carrying out the dung, 
but . nothing for the dung itself, and paying for 
grass on the ground, and thrashing the com. The 
claim was for a customary allowance for foldage 
(a mode of manuring the ground), but the Court 
held, that as there was an ’express provision for 
some payment on quitting for the things cove- 
nanted to be done, and an omission of foldage, 
the customary obligation to pay for the latter was 
excluded. No doubt could exist in that case but 
that the language of the lease was equivalent to a 
stipulation, that the lessor should pay for the 
things mentioned, and no more ” 

The application of the rule under consideration 
is also illustrated by the later case of Clarke v. 
Roystone, 13 M. & W. 752. In this case, which 
was an action by a landlord against his tenant, 
the declaration alleged that the plaintiff had 
given possession of a farm whereon he had laid 
certain quantities of manure to the defendant as 
tenant, and that in consideration of this, and that 
the plaintiff would permit the defendant to have 
the benefit of the manure, the defendant promised 
to pay to the plaintiff so much money as he 
deserved to have, according to the custom of the 
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country where the farm was situated. At the 
trial the plaintiff gave in evidence a written agree- 
ment between him and the defendant, by which 
it appeared that the land had been manured with 
a certain quantity of manure per acre, and that 
the tenant agreed that the land when given up 
by him should be left in the same state, or that 
he would allow a valuation to be made. It was 
held, that this written agreement was inconsistent 
with the custom of the country as proved in the 
case, and therefore excluded it. "The declara- 
tion,” said Baron Parke, “ is upon an executory 
contract, to pay to the plaintiff so much money 
on request, and thereupon that the defendant, the 
tenant, was to have a tenancy according to the 
custom of the country. Now what is the custom 
of the country? It is to pay half tillage upon 
coming in, and of course to receive half tillage 
upon going out. Then if you import these words 
into the alleged contract, and suppose the con- 
tract to be, that the tenant shall do that which 
the custom of the country requires, then the 
defendant is to pay so much money upon request 
as is equal to the half tillage. That is the nature 
of the contract described in the declaration. Now 
look at the proof. The proof is, that the defendant 
was to occupy these closes of land, which were 
manured the ^ear before ; and then there was a 
stipulation, that, at the end of the term mentioned 
in the contract, he should put the premises exactly 
in the same state as to manure which they were 
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in at the commencement of the tenancy, or sub- 
mit to a valuation ; that is, that he should pay 
for the deterioration of the estate, according to 
the value put upon it by competent persons, by 
the want of such manure. Therefore here is a 
stipulation, that the premises, upon the tenant’s 
going out, shall be left in the same condition they 
were in at the time he entered, or that he shall 
pay for the difference at the end of the term. 
That excludes the idea of the payment of any 
money down at the time of entry, because, at the 
end of the term, he is to put them into the same 
condition, or to pay damages according to their 
deterioration. That is not according to the custom 
of the countiy ; and it appears to me, therefore, 
that the allegation in the declaration is not 
proved; that the custom of the country is ex- 
cluded by the terms of the contract.” See further 
as to what stipulations operate to exclude evidence 
of a custom of the country. Wiltshear v. Cottrell, 
1 E. & B. 674, and Mnnccy v. Dennis, 1 H. & N. 
216.] 

I may as well observe, before concluding this 
subject, that there are other matters which occur 
at the determination of an agricultural tenancy, 
and for which you will find that the custom of 
the country frequently provides; thus you will 
often find that the tenant is obligecPby custom to 
leave hay, straw, and manure upon the premises, 
and entitled by custom to a remuneration for 
what is so* left ; and so you will find he is often 
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entitled to a compensation for the seeds left, and 
the tillage bestowed upon the land before his 
departure, and of which he will not have the 
benefit. And whenever these or similar customs 
exist, the rule is just the same as with regard to 
customs regulating the way-going crops ; namely, 
that if there .be nothing in the lease inconsistent 
with the custom, the custom may be incorporated 
into it by implication, but that if there be 
any inconsistency between the two, the custom 
gives way and the express contract of the parties 
prevails, and this is on the general principle of 
law, that expressum cessare facit taciturn. See 
Roberts v. Barker, 1 Cr. & M. 808 ; Dalty v. 
Hirst, 1 Bro. & Bing. 224 ; and the elaborate 
judgment of [the Court delivered by] Baron 
Parke in Hutton v. Warren, 1 M. & W. 466, which 
has been already fully referred to. 

[Where the outgoing tenant is, by the custom 
of the country, entitled to a share of the crops 
sown during the last year of the tenancy, his 
interest is not a mere easement, but amounts to a 
possession, and it is a good answer to an action 
of trespass brought against him in respect of his 
entry to take the crops away. Beavan v. Dela~ 
hay, 1 H. BL 5 ; Griffiths v. Puleston, 13 M. & 
W. 358. 'Where the custom is that the incoming 
tenant shall pay for the fallows, &c., and shall be 
repaid upon his leaving the premises, he may re- 
cover the amount from his landlord if there be no 
incoming tenant. Favietl v. GasJcoin, 7 Exch. 273* 
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It. must be observed, that in all these cases, the 
question as to .what is the implied contract created 
by the custom, if admissible, appears to be one 
of fact for the jury, whilst the admissibility or 
otherwise of the custom with reference to the 
written contract is for the Judge ; and I will refer 
you on this subject to the judgment <?f Mr. Justice 
Byjes in Parker v. Ibbetson, 4 C. B., N. S. 356. 

Lastly, when a custom of the country is 
proved to exist, it will not be assumed to be 
confined to tenancies which are not created by 
writing, but it will be considered to be applicable 
to all tenancies in whatever way they may be 
created, unless it is impliedly or expressly ex- 
cluded by the contract. Wilkins v. Wood, 17 
L. J., Q. B. 319.] 

Fixtoua. Next with regard to fixtures . I use this 

word to denote certain things which are fixed 
Whew no to freehold of the demised premises, but 
A^ement. which, nevertheless, the tenant is allowed to 
disannex and take away, provided he exert 
his right of doing so within the time allowed 
by law (2). 


(2) See as to fixtures gene- 
rally, Amos and Ferrard on 
Fixtures; the notes to Klwcs y. 
Mawe> 2 Smith s L. 0. 5th Edi- 
tion, 157. The term “fixture ” 
is properly applicable to some- 
thing annexed to the freehold ; 
but it.is a modem word which 
is often used in a larger sense, 
and is generally understood to 
comprehend any article which 


a tenant has a power of re- 
moving. See the judgment 

in Halim y. Bunder , 1 Gr. 
M. & B. 276, the judgment 
of Baron Parke in Sheen 
T. ffickte, 5 M. & W. 182, 
the judgments in WilUhear y. 
Cfflrell, 1 E, & B. 690, and 
Bishop V. Elliott , 10 E xoh; 
496, S. 0. in Error, 11 Exch. 
113. 
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In order to explain clearly the doctrine of 
fixtures, which is one of very great practical 
importance, I must remind you that it is a maxim 
of the law of England, that everything which is 
once annexed to the freehold becomes part and 
parcel thereof, [quidquid plantatur solo, solo 
cedit ,] and follows the same rules, and belongs 
to the same owners as that to which it is annexed. 
[See Co. Litt. 53 a., the introduction to Amos and 
Fcrard on Fixtures, and the judgment of Baron 
Parke in Maclrintosh v. Trotter, 3 M. & W. 186.] 
Tlius, if the tenant build a house upon the land, 
he cannot pull it down again without committing 
waste ; and generally, wherever anything is once 
firmly and pennanently annexed to the inheri- 
tance, even though by the tenant himself, he 
cannot remove it again, unless by virtue of ex- 
press stipulation with his landlord, or of some 
exception introduced into the above general rule 
of the law for his benefit (3). 

Now it was found, in very early times, that this 
rule, if unrelaxed, would operate very harshly 


(3) Where the relation of 
landlord and tenant does not 
exist, and a chattel has been 
annexed by its owner to the 
freehold of another in "such a 
manner that it may be severed 
without injury to the freehold, 
it is not necessarily to be 
inferred from the annexajpon 
that the chattel becomes the 
property of the freeholder. It 
is a question of fact for the 


jury whether this is so or 
not, and they are at liberty to 
infer from tho circumstance 
of the user of the chattel being 
retained by the original owner 
of it, or from other circum- 
stances of a like nature, that 
it was agreed that ho should 
have the power to remove it. 
Wood v. Hewett, 8 Q. B. 913 ; 
see also Lane v. Dixon, 3 0. B< 
776. 
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upon a variety of persons ; for it applied not only 
to the case of a landlord and tenant, but to that 
of an heir, wjio, upon the death of his ancestor, 
claimed to retain the fixtures as against the per- 
sonal representative, who was generally a nearer 
relation. It applied also to the case of a parti- 
cular estate, on the determination of which the 
remainderman or reversioner laid claim to fix- 
tures which had been erected during its conti- 
nuance. But in no case did it work so much 
hardship as in that between landlord and tenant, 
because the latter had been generally paying an 
adequate rent for the premises, and it was hard 
that the landlord should have not only that, but 
also expensive fixtures put up by the tenant, and 
paid for out of his pocket. 

Now the hardship of this general rule of law 
soon caused it to be relaxed in all the cases I 
have mentioned, and the relaxation was in pro- 
portion to the hardship, and was greatest in the 
case in which the hardship had been greatest, 
that, namely of landlord and tenant; [see the 
judgment of the Lord Chief Justice Tindal in 
Gryvies v. Boioeren, 6 Bing. 439.] And when 
the rule was thus relaxed it was not equally so 
with regard to all descriptions *of fixtures put up 
by the tenant, for the removal of some was, as I 
shall explain, much more favoured than that of 
others. , 

The fixtures which a tenant is allowed to dis- 
annex and remove are of two classes — 
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1st Those which are put up for the ornament 
of the premises, or the convenience of the tenant's 
occupation, 

</.. 2ndly. Those which\reput up for the purpose 
of carrying on some trade or business. 

With regard to the former class, there arc 
many cases in which the tenant has been allowed 
to remove fixtures put up for convenience or 
ornament, and which are of such a description os 
to be capable of being disannexed without any 
permanent injury to the inheritance, such, for 
instance, as stoves and grates fixed into the 
cliimucy with brick-work, marble chimney-pieces, 
and wainscot, fixed with screws. See Lawton v. 
Lawton, 3 Atk. 15 ; It. v. St. Dunstan, 4 B. & C. 
686 ; Colegrave v. Dias Santos, 2 B. & C. 76 ; 
Winn v. Ingilby, 5 B. & A. 625 ; and Grymes v. 
Bower en,.(i Bing. 437, in which the tenant wais 
allowed to take away a pump which was attached 
to a stout perpendicular plank resting on the 
ground at one end, and at the other end fastened 
to the wall by an iron pin, which had a head at 
one end and a screw at the other, and went com- 
pletely through the wall. The judgment of the 
Lord Chief Justice Tindal in that case presents 
a good summary of the law with regard to this 
class of fixtures, and shows by what considera- 
tions we are to be guided in determining whether 
a particular article .falls within the class of re- 
movable fixtures or not. "It is difficult,” says 
his lordship, “ to draw any very general, and at 


Tenant’s 

Fixtures. 
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the same time precise and accurate rule on this 
subject ; for we must be guided, in a great 
degree, by the circumstances of each case, the 
nature of the article, and the mode in which it is 
fixed. The pump, as it is described to have been 
fixed in this case, appears to me to fall within the 
class of removable fixtures. The rule has always 
been more relaxed as between landlord and tenant, 
than as between persons standing in other rela- 
tions. It has been holden that stoves are re- 
movable during the term ; grates, ornamental 
chimney-pieces, wainscots fastened with screws, 
coppers, and various other articles ; and the cir- 
cumstance that, upon a change of occupiers, 
articles of this sort are usually allowed by land- 
lords to be paid for by the in-coming tenant to 
the out-going tenant, is confirmatory of this view 
of the question. Looking at the facts of this 
case ; considering that the article in dispute was 
of domestic convenience; that it was slightly 
fixed ; was erected by the tenant ; could be 
moved entire ; and that the question is between 
the tenant and his landlord ; I think the rule 
should be made absolute.” 

In this judgment the Lord Chief Justice lays 
peculiar stress on the five circumstances which 
are always considered most material in questions 
of this sort, namely, 

1st. That thfe article was one of domestic con- 
venience. 

2ndly. That it was erected by the tenant 
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3rdly. That it could be moved entire. 

4thly. That it was but slightly fixed ; and 

5thly. That the question was between landlord 
and tenant. 

Before quitting this part of the subject, I will 
recommend you to peruse the judgment in Buck- 
land v. Butterfield, 2 Bro. & Bing. 54, which has 
always been considered the chief decision on the 
subject of domestic fixtures. In that case the 
tenant sought to remove a conservatory, but was 
not permitted to do so. The judgment of the Lord 
Chief Justice Dallas will be found to contain a 
summary of almost all that can be said regarding 
the removal of this class of fixtures. 

[In addition to the articles already mentioned 
the following things fall within the definition of 
tenant’s fixtures. Hangings, tapestry, pier glasses, 
chimney glasses, and iron backs to chimneys, Beck 
v. Rebow, 1 P. Wms. 94 ; Harvey v. Harvey, 2 
Str. 1141 j beds, fastened with ropes or nails to 
the ceiling, Hoy's Max. 167, 9th Edition, Kcihv. 
88 ; stoves, mashtubs, locks, bolts, and blinds, 
Colegrave v. Dias Santos, 2 B. & C. 76 ; cup- 
boards standing on the ground and supported 
by holdfasts, R. v. St. Dunstan, 4 B. & C. 
686 ; coffee mills and malt mills, R. v. Inhab. of 
Londonthorpe, 6 T. R 377 ; iron ovens, clock 
cases, 4 Bum’s EccL L.'411, 9th Edition ; carpets 
attached to the floor by nails for the purpose of 
keeping them stretched out, curtains, pictures, 
and other like matters of an ornamental nature 
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which are slightly attached to the walls of the 
dwelling-house, as furniture. See the judgments in 
Hellawell v. Eastwood, 6 Exch. 313 ; and Bishop 
v. Elliot, 10 Exch. 496 ; S. C. in Error, 11 Exch. 
113 ; and the notes to Elwes v. Mawe, 2 Smith’s 
L. C., 5th Edition, 157 (4).] 

Next, with regard to fixtures erected by the 
tenant for the purpose of carrying on a trade — 
these have much greater privileges than orna- 
mental fixtures, and' cases frequently occur in 
which, to favour commerce, a tenant is allowed 
to take away fixtures erected for this, purpose, 
which he would certainly not be allowed to 
remove, if they were put up merely for the 
purposes of ornament or domestic convenience. 
Thus, in Buclcland v. Butterfield, 2 Bro. & Bing. 
54, just cited, the tenant was not allowed to take 
away a conservatory which had been added to 
the premises for ornament, and for the pleasure 
of the family ; and yet *in JPenton v. Hobart, 2 
East, 90, Lord Kenyon expressed a clear opinion 
that a nurseryman who is forced to erect conser- 
vatories, in order to carry on his trade, would be 

(4) The ordinary rights of execution against him. Du- 
the tenant os to the removal mergue v. Rumeey, 2 H. & G. 
of fixtures may of course be 777. Nor are fixtures which 
varied by the express contract a tenant may sever from the 
entered into between him and freehold and take away during 
the landlord. See post, p. 375. the term, such as kitchen- 
Where the tenant renounces ranges, stoves, coppers, and 
by the lease the ordinary right grates, therefore liable to be 
to disannex tenants* fixtures distrained for rent. Darby v. 
during the term, they cannot Harris, 1 Q. B. 895. 

-be taken by the sheriff in an 
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permitted, at the expiration of his term, to remove 
them. “ Shall it be said,” said his lordship in that 
case, “that the great gardeners and nurserymen 
in the neighbourhood of this metropolis, who 
expend thousands of pounds in the erection of 
greenhouses and hothouses, &c., are obliged to 
leave all these things upon the premises, when 
it is notorious that they are even permitted to 
remove trees, or such as arc likely to become 
such, by the thousand, in the necessary course of 
their trade ? If it were otherwise, the very object 
of their holding would be defeated." 

Here is, you see, a case in which Lord Kenyon 
expressly asserts a species of building to be re- 
movable, when set up for the purposes of trade, 
which the Court of Common Pleas, in BucJcland 
v. Buttei'field, had decided not to be removable 
when set up by an ordinary tenant for purposes 
of ornament and enjoyment. And, indeed, the 
other case put by Lord Kenyon, of the trees, 
illustrates the same proposition ; for, on the one 
hand, it seems clear that a nurseryman may 
remove trees and shrubs planted by him in his 
business, and constituting, as it were, part of his 
stock in trade; and, on the other hand, it has 
been decided that a private individual cannot 
remove the slightest shrubs, not even a box 
border. Empson v. Soden, 4 B. & Ad. 655. In 
that case Mr. Justice Littledale went so far as to 
say that the tenant would not be justified in 
carrying away even flowers. 



For other examples of the relaxation of the 
strict rule in favour of trade fixtures, you may 
consult Lawton v. Salmon,, 1 H. BL 259, note ; 
Dean v. Allalley, 3 Esp. 11 ; Trappes v. Harter, 
4 Tyrwh. 603 [S. C. 2 Cr. & M. 153] ; Earl of 
Mansfield v. Blaclcbume, 6 Bing. N. C. 426. 

Machinery. And, indeed, it is quite obvious that, at a period 
like the present, at which the use of machinery is 
becoming so universal, and at which- so much 
capital is consequently invested in property of 
that sort, encouragement must, upon principles of 
public policy, be given to the tenant to erect 
fixtures, of that kind, by allowing him to remove 
them at the. expiration of his interest. And, 
accordingly, we may, I think, expect to see the 
exception in favour of trade fixtures every day 
extended. 

[Before wc quit this part of the subject I will 
refer you to the following authorities on it ; the 
notes to Elwes v. Mawe, 2 Smith’s L. C., 5th 
Edition, 157; the judgment in Hellawell v. East- 
wood, 6 Exch. 295 ; Heap v. Barton, 1 2 C. B. 274 ; 
the cases cited ante, pp. 196 — 199'; and Fisher 
v. Dixon, 12 Cl. & F. 312, a case in which some 
of the earlier decisions are examined and ex- 
plained. The result of the cases relating to this 
matter, and the principle upon which they are 
founded, is correctly stated in Amos and Ferard 
on Fixt, 32, in the following words: “The 
inference to be drawn «from the cases is that a 
tenant has an indisputable right to remove fix- 
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fores, which he has annexed to the demised pre- 
mises for the purpose of carrying on his trade ; 
and that the benefit of the public may be regarded 
as the principal object of the law in bestowing 
this indulgence. The reason which induced the 
Courts to release the strictness of the oldrjiles of 
law, and to admit an innovation in this particular 
instance was, that the commercial interests of the 
country might be advanced by the encouragement 
given to tenants to employ their capital in making 
improvements for carrying on trade, with the 
certainty of having the benefit of their* expen- 
diture secured to them at the end of their terms.” 

And the principal circumstances to consider in 
inquiring whether any particular article is remov- 
able as a trade fixture, are the nature of its an- 
nexation to the freehold and the extent of injury 
which would be caused by its removal ; the cha- 
racter of its construction ; the intention with 
which it was put up ; its comparative value to 
the respective claimants ; and the existence or 
otherwise of any custom relating to the matter. 

.See Part I., c. ii., of the work I have just cited.] 

With regard to agricultural fixtures — it has Agrfeui- 
been much questioned whether they fall within Fixtures, 
the exception which has been made in favour of 
fixtures erected for the purposes of trade. Lord 
Ellenborough, in his celebrated judgment in Elwes 
v. Mawe, 3 East, 38, expresses himself against ex- 
tending the exception tef them. However, ■since 
that time it has been thought by many that his 
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lordship’s view may have been in that respect too 
narrow, and that as farming is now carried on so 
much by the aid of machinery, and at such an 
outlay of capital, the farmer ought not to be 
deprived of the encouragement which is extended 
to the tradesman and the manufacturer. Mr. 
Amos, in particular, lias argued strongly to this 
effect, and seems by no means clear that Lord 
Ellenborougli’s opinion on that point would now 
be upheld. [See Amos and Ferard on Fixt. Part I. 
c. ii. s. 2. The result of the cases on this subject 
is thus stated in the notes to Elices v. Matoe, 
2 Smith’s L. C 1 . 164, to which I have already re- 
ferred more than once. “Upon the whole the 
extent of the teuant’R right, with respect to agri- 
cultural fixtures, does not seem, even as yet, quite 
defined. It is clear that it does not go beyond, 
and, unless the opinion expressed by Lord Ellen- 
borough in Ehoen v. Maice be modified, it fulls 
considerably short of his rights with respect to 
trading fixtures.” I must tell you that it has 
licen held that a tenant is entitled at the end of 
his term to remove a wooden bam erected on a 
foundation of brick and stone, the foundation being 
let into the ground, but the bam resting upon it 
by its weight alone, and being, therefore, removable 
without injury to the foundation. Wansbraugh 
v. Maim, 4 A. & E. 884. In Wiltshear v. Cot- 
trell, 1 E. & B. 674, a question arose as to whether 
certain machinery and other articles erected on a 
farm passed under a conveyance of the land and 
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of all fixtures to the farm belonging; and it was 
held that a granary consisting of a wooden shed 
tiled over, and resting by its mere weight upon a 
wooden frame which rested upon staddles built 
into the land, was a mere chattel, and could not 
be considered as either part of the land, or as 
affixed to the freehold. But the Court decided 
that some stone pillars mortared into a founda- 
tion of brick and mortar which was let into the 
earth, and having on their tops stone caps mor- 
tared to them for the purpose of supporting ricks, 
passed under the deed. The same rule was also 
applied to a threshing machine which was placed 
inside one of the bams and fixed by screws and 
bolts to ]Jbsts which were let into the earth, and 
could not be got out without disturbing the soil. 

And in Huntley v. Bussell, 13 Q. B. 572, a cottage 
or farm building placed upon the soil of a rectory 
but not fixed into the ground, and intended at the 
time of erection to be removable at will, was con- 
sidered to be removable by the incumbent with- 
out incurring any liability to his successor for 
waste or dilapidation ; although the posts on 
which it rested had, by the weight <5f the building, 
become imbedded in the ground to the depth of a 
foot. 

By a modem Act of Parliament, which I have Effector 
already mentioned in dealing with the subject of vkt. «. 28 , 
Emblements, the right to remove agricultural and 
trading fixtures has alsd been extended. The 
statute to which 1 refer is the 14 <k 15 Viet. c. 25, 
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which provides, by a 3, “ that if any tenant of a 
farm or lands shall, after the passing of this act, 
with ike consent in writing of the landlord for the 
time being, at his own cost and expense, erect any 
farm building, either detached or otherwise, or 
put up any other building, engine, or machinery, 
either for agricultural purposes or for the pur- 
poses of trade and agriculture (which shall not 
have been erected or put up in pursuance of some 
obligation in that behalf), then all such buildings, 
engines, and machinery, shall be the property of the 
tenant, and shall be removable by him, notwith- 
standing the same may consist of separate build- 
ings, or that the same or any part thereof may be 
built in or permanently fixed to the soit, so as the 
tenant making any such removal do not in any 
wise injure the land or buildings belonging to the 
landlord, or otherwise do put the same in like 
plight and condition, or as good plight and con- 
dition, as the same were in before the erection of 
anything so removed : provided, nevertheless, that 
no tenant shall, under the provision last aforesaid, 
be entitled to remove any such matter or thing as 
aforesaid, without first giving to the landlord or 
his agent one month’s previous notice in writing 
of his intention so to do ; and, thereupon, it shall 
be lawful for the landlord, or his agent on his 
authority, to elect to purchase the matters and 
things so proposed to be removed, or any of them, 
and the right to remove the same shall thereby 
cease, and the same shall belong to the landlord ; 
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■and the value thereof shall be ascertained and de- 
termined by two referees, one to be chosen by 
each party, or by an umpire to be named by such 
referees, and shall be paid, or allowed in account 
by the landlord, who shall have so elected to pur- 
chase tho same.” This act does not extend to 
Scotland, see s. 5.] 

Now, having pointed out what fixtures arc 
removable, it remains only to point out at what 
time the tenant must exercise his privilege of 
doing so. And it is well settled that he must do 
so either during his term, or at all events before 
he has quitted the premises after the expiration of 
his term. If, at the end of his term, lie leave the 
premises, and leave the fixtures on them, he is 
taken to have abandoned his right to remove 
them, and they become' his landlord’s property. 
See Lyde v. Russell, 1 B. & Ad. 394 ; [the 
judgment of Lord Holt in Poole’s Case, 1 Salk. 
3*68 ; Penton v. Robart, 2 East, 88 ; Fitzherbert 
v. Slimo, 1 H. Bl. 258 ; Hallen v. Runder, 1 Cr. 
M. & R. 275 ; and the judgment of Baron Parke 
in Minshall v. Lloyd, 2 M. & W. 459. 

The following later decisions as to the time 
when the removal of fixtures must take place, 
must also be referred to. In Mackintosh v. 
Trotter, 3 M. & W. 184,*a question arose as to 
whether a lessee could, during his term, maintain 
trover for fixtures attached to the freehold, and 
which had been sold by the defendants. It was 
held that he could not, and Baron Parke said. 


When Re- 
moval must 
be mode. 
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During 
Term, or 
Continu* 
anoeofPos- 
•easion. 


“The principle of law is, that, whatsoever is 
planted in the soil belongs to the soil .... the 
tenant has the right to remove fixtures of this 
nature during his term, or during what may, for 
this purpose, he considered as an excrescence on the 
term ; but they are not goods and chattels at all, 
but parcel of the freehold, and, as such, not re- 
coverable in trover.” The latter part of the rule 
thus laid down is more fully explained in the 
later case of Weeton v. Woodcock, 7 M. & W. 14. 
“ The rule,” said the Court, in this case, “ to be 
collected from the several cases decided on this 
subject seems to be this, that the tenant’s right to 
remove fixtures continues during his original term, 
and during such further period as he holds the 
premises under a right still to consider himself as 
tenant .” And in Boffey v. Henderson, 17 Q. B. 
574, similar expressions were used by Mr. Justice 
Patteson. “ The general principle,” said tha t 
learned Judge, “is, that where the articles afe 
of such a kind as to become fixed to the free- 
hold, the tenant, if they are tenant’s fixtures, may 
remove them during the term, or during such 
time as he may hold possession after the term in 
the capacity of a tenant .” In the last-mentioned 
case, the facts were that an outgoing tenant of a 
house was possessed of shelves, stoves, and other 
articles of this description, which were his own 
property, but which had been affixed to the free- 
hold. When he was about to leave the pr emises , 
ho requested, his landlord to purchase these 
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fixtures, or to allow them to remain, so that they 
might be purchased by the incoming tenant, and 
stated that if they were not bought he would 
then remove them. The landlord wrote, in reply, 
refusing to buy the fixtures, but stating that he had 
no objection to the outgoing tenant leaving them 
on the premises and making the best terms he 
could with the incoming tenant. The fixtures 
remained unsevered from the freehold, the land- 
lord let the premises again, and the incoming 
. tenant refused to purchase the articles in question. 
After the latter had been in possession two 
months, the outgoing tenant demanded liberty to 
enter and remove the fixtures, and on this per- 
mission being refused, he sued the incoming 
tenant in an action on the case for the hindrance, 
and in trover for the fixtures. It was held, that 
the action would not lie, for if the landlord’s 
letter amounted to a licence to the outgoing 
tenant to take away the fixtures, it could not, 
not being under seal, operate as a valid grant of 
such a right as against the new tenant, who was 
no party to the licence, and trover would not lie 
for the articles claimed, so long as they were un- 
severed from the freehold. 

I must tell you, however, that the rule os to the 
limit of time within which the tenant is allowed 
to sever from the freehold “ tenant’s fixtures ” is 
by no means clearly settled. In Heap v. Barton, 
12 C. B. 274, the Lord Chief Justice Jervis 
said, “ The Courts seem to have taken three 
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separate views of the rule ; first, that fixtures go, 
at the expiration of the term, to the landlord, 
unless the tenant has, during the term, exer- 
cised his right to remove them ; secondly, as in 
Penton v. Hobart, that the tenant may remove the 
fixtures, notwithstanding the term has expired, if 
he remains in possession of the premises ; thirdly, 
that his right to remove fixtures after his term 
has expired is subject to this further qualification, 
viz., that the tenant continues to hold the pre- 
mises under a right still to consider himself _ as 
tenant.” And in the later case of Leader v. 
Homewood, 5 C. B., N. S. 272, the Court observed 
that the law was unsettled, and that according to 
the older authorities the rule was that the seve- 
rance must take place during the term. The Court 
also referred to the rule laid down in Weeton 
v. Woodcock, to which I have just called atten- 
tion, and stated that it was perhaps not easy to 
understand fully what is the exact meaning of 
that rule, and whether or not it justifies a tenant 
who has remained in possession after the end of 
his term, and so become a tenant at sufferance, 
in severing the fixtures during the time he con- 
tinues in possession as such tenant. The point 
actually decided in Leader v. Homewood was that 
a tenant cannot enter to remove fixtures after the 
term has expired, and the landlord had re-entered 
and put a-new tenant in possession.] 

. Thus far I have considered the rules which 
regulate the removal of fixtures, simply as they 
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subsist in the absence of agreement ; but as I 
have frequently had occasion to say, during this 
Lecture, expressum cessare facit taciturn. And wi>ew*x- 
where there is any express stipulation between Agreement, 
the landlord and tenant regarding the fixtures, 
that, as a matter of course, overrules and super- 
sedes the rules of law which I have just stated. 

See Naylor v. Collinqe, 1 Taunt. 18 ; Penny v. 

Brown, 2 Stark. 403 ; Thresher v. East London 
Waterworlcs Company, 2 B. & C. 608. And 
custom, which we have already seen, sometimes 
engrafts terms upon leases as to which the docu- 
ments themselves are silent, might have the same 
effect in regulating the relative rights of the 
parties with regard to fixtures. See Trappes v. 

Harter, 4 Tyrwh. 603 [S. C. 2 Cr. & M. 153] ; 

Davis v. Jones, 2 B. & A. 165 ; Watherell v. 

Howells, 1 Camp. 227 ; Culling v. Tuffnall, Bull, 

N. P. 34 ; [and Wanshrough v. Matm, 4 A. E. 

884. Any customary right in this respect will 
however be destroyed if the parties enter into an 
express contract inconsistent with it. See Wilt- 
shear v. Cottrell, 1 E. & B. 674 ; and the cases 
cited, ante, p. 351. The following decisions as 
to the construction of contracts affecting the right 
to remove fixtures should also be referred to by 
you, Rex v. Topping, M‘CL & Y. 544 ; Martyr v. 
Bradley, 9 Bing. 24 ; The Earl of Mansfield v. 
Blackburne, 6 Bing. N. C. 426 ; West v. j Blake- 
way, 2 M. & Gr. 729 ; Foley v* Addmbrooke, ■ 

13 M. & W. 174 ; Burt v. Haslett, 18 C. B* 
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162, S. C. in error, ib. 893 ; Stansfielcl v. The 
Mayor of Portsmouth, 4 C. B., N. S. 120 ; and 
Pumergue v. Rumsey, 2 H. & C. 777.] 

Y&lution. In practice, you will generally find that fixtures 
arc, either by express agreement, or even where 
there is no express agreement on the subject, by 
arrangement, valued at the end of the term 
between the outgoing and incoming tenant — the 
former receiving, and the latter paying, the value 
of the removable fixtures left on the premises ; 
but though, in practice, this is so, and a mere 
bystander would think that the whole transaction 
was between the outgoing and incoming tenant, 
yet in point of fact, and in legal effect, it is 
between the outgoing tenant and the landlord, for 
the former is entitled to have nothing valued 
which he could not, either by virtue of the general 
rules of law which I have stated, or by express or 
implied agreement, remove, as against his land- 
lord ; so that the real question is, what are 
their mutual rights with regard to the fixtures. 
[See Faviell v. Gaskoin, 7 Exchf273 ; and ante, 
p. 357.] 
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I have now arrived at the last of the four p om M . 
heads into which I originally divided this subject. 
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Contracts 
not assign- 
able. 


Exceptions. 


You will probably remember, that after describing 
the general nature of the relation between land- 
lord and tenant, the different sorts of tenancy, 
and their distinguishing peculiarities, I divided 
the entire subject into four heads. 

The first comprising points which occur at the 
creation of the tenancy. 

The second those which occur during its con- 
tinuance. 

The third those which occur at its termination. 

The fourth those which occur upon a change of 
the original parties to the relation of landlord and 
tenant. It is to this fourth point that my obser- 
vations will be this evening directed. 

According to the general rule of the law of 
England, a contract, or chose in action, as we tech- 
nically denominate it, is not assignable so as to 
invest the assignee with any rights at law. (1) 
There are, it is true, certain excepted cases. Bills, 
notes, and other negotiable instruments arc assign- 
able by the law merchant, or by Acts of Parlia- 
ment passed for the purpose ; and there are one 
or two other exceptions of less importance ; but 
the general rule is, that at law a contract cannot 
be assigned. (2) 


(1) This rulo of tho common tiousor doubtfulrighteof action 

lav, Which seems to have been to great persons in the state, 

confined, at first to contracts See Co. Litt. 214 a; 2 Boll, 

relating to landed property, Ab. 45, 46, Oraunts (F) (G). 
Was adopted in order to pro- (2) A statutory exception to 
Tent litigation, and to protect this general rule was created 
the poorer classes from being by the 51 Geo. 3, c. 64, which 
injured by the transfer of ficti* made India bonds assignable, 
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The Courts of Equity indeed will enforce such 
an assignment if it be made on good considera- 
tion ; and though they cannot alter the course of 
things at law, will practically carry their decree 
into effect by treating the assignor of the contract 
as a trustee of it for the assignee, and forcing him 
to permit the latter to sue upon it in his name ; 
[see the cases collected in Chitty’s Equity Index. 
Chose in Action . ] But, though a contract is thus, 
in effect, assignable, yet in form and in contem- 
plation of law it is not so. 

But though a lease is necessarily a contract, yet 
it is a contract which creates an estate; and by the 
law of England an estate is assignable, although a 
contract is not so. And the landlord, therefore, 
may assign over his estate in liis reversion — the 
tenant his estate in his term ; and thus the parties 
to the relation may be altered either by a change 
of landlord, or a change of tenant, or a change of 
both landlord and tenant. And it is the conse- 
quences of such a change that I am now about to 
consider. 

Now it is obvious that such an assignment may 
be brought about in either of two ways : 

1st. By the act of the parties. 

Or 2ndly. By the act of the law. 

so that the property in the the arrest of a defendant in 
bonds became absolutely vested an action, which were assign- 
both at law and in equity in able by the sheriff to the 
the assignee. Another of the plaintiff, by force of the 4 
exceptions referred to in the Anno, c. 16, s. 20. See also 
text, existed in the case of bail ante, p. 260. 
bonds given to the sheriff, on 


Estates 

assignable. 


Assign- 

ment. 
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ment. 


Let us first suppose it to be brought about by 
the act of the parties. And first let us ask how 
an assignment by act of the. parties is effected ? 



Now, an assignment made by the landlord must 
be made by deed, for his reversion is an incor- 
poreal hereditament ; and every incorporeal here- 
ditament lies, as we say, in grant, and can be 
conveyed by deed only : and this was so at com- 
mon law [ Beely v. Puny, 3 Levi 154] — with this 
addition, that in order to perfect the assignment 
of the landlord’s reversion, it was necessary that 
the tenant in possession should have attorned to 
the assignee, that is, recognised the assignee’s title 
to be considered his landlord ; for it was consi- 
dered unreasonable to place the tenant in a situ- 
ation of responsibility and obligation to a person 
of whose very existence he might be ignorant, 
since the assignment might be executed behind 
his back, and altogether without his knowledge. 
And, therefore, the law before it would place him 
in that situation, rendered it necessary that he 
should have attorned, that is, in some way shown 
that he knew of the assignment, or recognised the 
assignee as his landlord. [Co. Litt. 309 b.] 
However, when an estate was in the occupation 
of a. great many tenants it was troublesome to 
procure attornments from all of them ; and there- 
fore, by stat. 4 Anne, c. 16, s. 9, this ceremony of 
attornment was altogether abolished, and an as- 
signment by the landlord is now perfectly valid 
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without it But though attornment was thus done 
away with, the interests of the tenant were not 
disregarded, for by the same statute (s. 10) it was 
enacted that the tenant should not be prejudiced 
by payment of any rent to the old landlord before 
he received notice of the change of interest ; so Notioe to 
that the effect of that statute has been to substi- Te " ant ' 
tute for the necessity of an attornment, the neces- 
sity of giving notice to the tenant before he can 
be sued by the assignee for rent-arrear which has 
accrued due since the time of the assignment. 

You will see the effect of this statute discussed in 
Moss v. Gallimore, Dougl. 279. (3) 

When the assignment is by the tenant of his By Tenant, 
term, it might originally have been made by mere 
parol ; but by the Statute of Frauds, [29 Car. II. Effect of 
c. 3, s. 3,] it is enacted that all assignments of Frauds^ 
leases or terms for years, shall be by deed or note “* 
in writing, signed by the party assigning, or his c ‘ 108 ‘ 
agent thereunto lawfully authorised by writing. 

(3) See also the notes to after the mortgage is different, 
this case 1 Smith’s L. C. (5th forthe mortgagee is not assig- 
Edition) 542, and the judgment nee of the reversion with 
in Doe d. Agar v. Brown, 2 respect to them. Mere notice 
E. ft B. 331. Since this ata- to them of the mortgage, by 
tute, when a mortgagor cOn- the mortgagee, is not sufficient 
veys his estate toa mortgagee, to create the relation of land- 
the tenants of the former be- lord and tenant between them 
come, without attornment, the and him. See the notes to 
tenants of the latter ; and if Mot* v. QdUimore, referred to 
he gives notioe to them of the above, and Evans v. Elliott , 
mortgage, they are bound to 9 A. ft E. 342. See also as to 
pay their rent to him. The where a new tenancy will be 
situation of tenants of the implied between these parties, 
mortgagor who -became such the notes'" to Ketch v. Sail, 1 
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[And by the 8 & 9 Viet. c. 106, s. 3, all assign- 
ments of chattel interests, not being copyhold, in 
any tenements or hereditaments, made after the 
1st of October, 1845, are void at law, unless made 
by deed ; see ante, p. 79.] 

Yon will recollect, that by the Statute of Frauds 
it is also enacted that a lease, which might at 
common law have been made by mere words, shall 
now be invalid unless reduced into writing and 
signed as the statute directs ; with the exception 
of certain leases for terms not exceeding three 
years from the making, which are still good, though 
by words only, [see ante, pp. 78, 80] ; but though 
leases of this description (being expressly excepted 
out of this statute) can be made by mere words, 
yet they cannot be assigned without writing, the 
enactment in the Statute of Frauds regarding 
assignm ents containing no exception similar to 
that regarding leases ; Batting v. Martin, 1 Camp. 
318. [And it seems that an assignment which is 
invalid under the Statute of Frauds, because not 
in writing, cannot operate as an underlease. Bar- 
rett v. Rolph, 14 M. & W. 348. But the decisions 
on this point are not consistent. See Poulteney 

Smith’s L. 0. (5th Edition) whose occupation began since 
507; Brown y. Storey, 1 M. & the mortgage, and afterwards 
Gr. 117 ; The Mayor of Poole y. made an entry on the land, it 
Whitty 15 M. & W. 571 ; and was held that he could not 
Turner v. Cameron 9 e Coalhrooh maintain trespass for mesne 
Steam Coal Company , 5 Exch. profits against the tenant in 
932. 'Where a mortgagee out respect of the occupation prior 
of possession gave notice of to the entry. Litchfield y. 
the mortgage to a tenant Ready, 5 Exch. 939. 
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v. Holmes, 1 Str. 405 ; and the judgments in 
Pollock v. Stacy, 9 Q. B. 1034, and Cottee v. 
Richardson, 7 Exch. 151.] 

Next as to the consequences of an assignment. 

At common law, the rule which I have already 
stated, that a contract cannot he assigned though 
an estate may, produced extremely awkward con- 
sequences when a landlord assigned his reversion. 
In such cases the occupying tenant was bound to 
pay rent to the assignee and might be sued in 
debt for it, for that liability was considered to 
arise out of his relation to the land, and to be 
inseparable from it; but inasmuch as covenants 
are distinct contracts and not any essential part 
of a lease, it was held, that, if the landlord as- 
signed his reversion, the assignee could not sue 
on the covenants contained in the lease, nor, on 
the other hand, could he be sued upon them. 
And thus all the most carefully framed covenants 
were liable to be rendered useless by a mere as- 
signment, for, though the original parties to the 
lease might, it is true, still sue each other upon 
their express covenants, yet, it is obvious that 
the main object of introducing those covenants 
into the lease was, that the person in actual pos- 
session of the land should always he under certain 
stipulations with regard to the owner of the rever- 
sion immediately expectant on his estate ; and, vice 
versa, that the reversioner should always he subject 
to certain stipulations and obligations with regard 
to Ms tenant — an object which the assignment 


Conse- 
quences of 
Assign- 
ment. 


At Common 
Law. 



334 


THE LAW OE 


Since the 
32 Hen. 8. 
0.84. 


altogether defeated. Thus, for instance, suppose, 
at common law, the tenant had been under a 
covenant to repair, the landlord had assigned, 
and then the covenant had been broken. The 
assignee of the reversion, although the only 
person who had any interest in enforcing the 
observance of this covenant, had nO right of 
action on it, the covenant being a chose in 
action, and, consequently, not having passed to - 
him by the assignment of the original lessor : 
the only person who could sue on it was the 
original lessor himself, though he had ceased to 
have any interest in the premises to which .the 
covenant related. [The better opinion is that at 
common law covenants ran with the land, but 
not with the reversion. See the notes to Thursby 
v. Plant, 1 Wm. Saund. 240 a.] 

This state of things was found so inconvenient 
that it occasioned the passing of the famous 
Statute 32 Hen. VIII. c. 34, which [after reciting 
that “ by the common law of this realm no stranger 
to any covenant, action, or condition, shall take 
any advantage or benefit of the same by any means 
or ways in the law, but only such as be parties or 
privies thereunto, ”~\ enacted “ that all persons 
being grantees or assignees to or by the king, or 
to or by. any other persons than the king, and 
their heirs, executors, successors, and assigns, 
shall have like advantages against the lessees, 
their executors, administrators, and assigns, by 
entry for non-payment of the rent, or for doing of 
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waste or other forfeiture, and by action only, for 
not performing other conditions, covenants, or 
agreements, expressed in the indentures of leases 
and grants against the said lessees and grantees, 
their executors, administrators, and assignees, as 
the said lessors and grantors, their heirs, or suc- 
cessors, might have had.” 

Section 2 enacted, “ that all lessees and grantees 
of lands, or other hereditaments, for terms of 
years, life or lives, their executors, administrators, 
or assigns, shall have like action and remedy 
against all persons and bodies politic, their heirs, 
successors, and assigns, having any gift or grant 
of the king, or of any other persons, of the rever- 
sion of the lands and hereditaments so letten, or 
any parcel thereof, for any condition or covenant 
expressed in the indentures of their leases, as 
the same lessees might have had against the said 
lessors and grantors, their heirs and successors.” 

So that you sec the first section gives the 
assignee of a reversion the same remedies against 
the lessee and his assigns as the original landlord 
would have had against the original tenant. And 
the second section gives the tenant and his assigns 
the same remedy against the reversioner and his 
assigns, as they would have had against the 
original landlord. 

This statute although so general in its terms 
that it would primh facie seem to embrace every Construe* 
possible covenant between a landlord and tenant SMnte. 
has nevertheless been construed to include only 
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running 
with Land 
and with 
Beversion. 


covenants relating to the subject matter of demise, 
such as in technical language are said to run with 
ike land. And the reaspnableness and, indeed, 
necessity of this construction will be obvious to 
you after a few moments’ consideration, for, 
any covenant whatever may be inserted in a lease. 
Now, suppose A. leases to B., and B. besides the 
usual covenants contained in a lease, covenants 
to pay A. a gross stun of money, say £100. A. 
assigns his reversion before the £100 is paid. 
Now, it is very reasonable that the assignee 
should sue upon the covenant to keep the pre- 
mises in repair, or to pay rent, or any covenant 
of that description, which concerns the condition 
of the premises, the reversion of which has been 
assigned to him, but how absurd would it be to 
say that the assignee should not only sue on these 
covenants, the performance of which is for his 
benefit, but should likewise sue B. if he neglected 
to pay A. the £100, the payment or non-payment 
of which could not concern the assignee at all. 
Accordingly, the Courts have put the rational 
construction on the act, and it is settled that it 
transfers to the assignee only the benefit of such 
covenants as touch and concern the thing demised. 
You will find that laid down at the conclusion of 
Spencer’s Case, 5 Coke, 16, which is the great 
authority on this branch of the law. [See the 
notes to this case, 1 Smith’s L. C. 5th Edition, 49 ; 
and Mayho v. Buckhurst, Cro. Jac. 438 (4). . 

(4) la Pwrgdsr y. Earrit, 7 Q. B. 708, the recitals eon- 
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Another limitation on the operation of this 
statute which naturally arises from its words, 
is this, — it only applies to leases by deed: 
therefore where a lease is not under seal, the 
assignee of the reversion on it cannot sue the 
lessee upon the contracts made in the lease 
between the latter and the assignor. Standen v. 
Ghrismas, 10 Q. B. 135. It also follows, that 
where the lease is not under seal the lessor does 
not lose any of his rights of action upon it against 
the lessee by assigning his reversion to a third 
person. Bickford v. Parsm, 5 C. B. 920.] 

Now then, bearing in mind that the assignee of 
the landlord has a right to sue the tenant, and 
vice versd , the assignee of the tenant the landlord, 
upon covenants which touch and concern the thing 
demised, and on no others, I must enumerate to 
you the principal covenants* which have been 
decided to touch and concern the thing demised, 
and, consequently, to be capable of being put in 
suit by assignees. And, if you refer to the eases, 
or to some of them, their perusal will give you a 
clear notion of the state of the law upon this subject. 
In the first place it is a rule that all implied cove- 
nants run with the land, (5) for instance, the 

turned in a lease showed that mortgage, at an office men* 
the land was mortgaged, and tioned in the deed, and which 
that the lessors had only an was described as the place 
equity of redemption. The where the interest on the 
mortgagor was not a party to mortgage was payable half- 
the lease, but the lessee core- yearly. It was held this was 
nanted to pay a yearly sum in a covenant in gross, 
part of the interest on the (5) It would be more correct 

o o 2 


Implied 

Covenant*. 
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covenant to pay rent which, as I said in a fanner 
Lecture, [ante, p. 123,] the law implies from the 
words u yielding and paying” in a lease, even if 
there be no express covenant And so, likewise, 
you will find it laid down in Spencer's Case that, 
if a man makes a lease by the words “ demise and 
grant” from which words, if there be no express 
covenant for quiet enjoyment, the law implies 
one, (6) the right to sue on this implied cove- 
nant if he be evicted, passes to the tenant's 
assignee. But besides these implied covenants, 

Rxpreu there are many express ones, which so far concern 

Corenaoti. . * 7 . . 

the demised premises that the assignee may take 
advantage of them. Such are express covenants 
for quiet enjoyment. Campbell v. Lewis, 3 B. & 
A. 392 — further assurance, Middlemore v. Goodale, 
Cro. Car. 503 — renewal, Roe v. Hayley, 12 East, 
464 — to repair, Dean and Chapter of Windsor's 
Case, 5 Co. 24. And see further examples in 
Mayor of Congleton v. Pattison, 10 East, 130 ; 
Totem v. Chaplin, 2 H. Black. 133 ; Vernon v. 
Smith,' 5 B. & A. 1 ; Vyvyan v. Arthur, 1 B. & C. 
410. [See also as to the covenant for renewal, 
Brook v. Bulkeley, 2 Yes. Sen. 498, and Simpson 

to say that all covmants implied with the land. See as to this 
by law , that is, all covenants in distinction, post, p. 397. 
law, run with the land. For, ( 6 ) Since the 8 & 9 Yic. c. 
as is explained by the Court in 106, s. 4, the word “grant” 
Williams v. Burrell, 1 C. B. does not imply any covenant in 

402, there are many implied law in respect of any tenements 
covenants which are not cove r or hereditaments, except in 
nants in law, and it is only oases, in which by force of 
covenants of the latter de- any act of parliament it may 
scription which necessarily run have this effect. See ante, p. 84. 
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v. Clayton, 4 Bing. N. C. 758 ; and as to the 
covenant for quiet enjoyment, Williams v. Burrell, 

1 C. B. 402, and ante, p. 281. 

It is clear that the covenant to repair runs 
with the land, and with the reversion. Laugher v. 
Williams, 2 Lev. 92 ; Buckley v. Pirlc, 1 Salk. 
317 ; and Wakefield v. Brown, 9 Q. B. 209. (7) 

So does a covenant to yield up in repair at the 
end of the term ; and such a covenant binds the 
assignees although they are not named. Martyn 
v. Clue, 18 Q. B. 661. 

The facts of some of the cases just referred to 
show so clearly the application of the rale of law 
with respect to covenants running with the land 
that it will be useful to refer to them in detail 
In Tatrni v. Chaplin, it was held that a covenant 
in a lease that the lessee, his executors, and admi- 
nistrators should constantly, during the demise, * 
reside on the premises, was binding on the as- 
signee of the lessee, although he was not named. 

In the Mayor of Congleton v. Pattison, where a 
piece of ground had been demised on which the 
lessee was to erect a silk mill, and the lessee had 


(7) In this case the covenant 
on which the action was brought 
had been entered into by the 
lessee with three persons, and 
it appeared on the lease that 
one of them had no legal estate 
in the premises, and that of 
the other two covenantees one 
had the legal estate at the time 
of the granting of the lease, 
having a term in it for sixty- 


one years wanting a day, and 
the other had a reversion of 
one day on this torm. It was 
held, after the death of the 
covenantee who had no legal 
estate in the land, that tho 
surviving covenantees might 
join in an action against the 
assignee of tho lessee for hot 
repairing the premises. 
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Oowuwta covenanted for himself, his executors, adminis- 

merely 

collateral trators, and assigns, that he would not hire 
persons to work in the mill who were settled in 
other parishes without a certificate of their settle- 
ment, it was held that this was a collateral 
covenant which did not bind the assignee of the 
land. It appears from the judgment of Lord 
Ellenborough in this case, that a covenant not to 
carry on a particular trade on the premises will 
run with the land. In Vernon v. Smith it was 
held that a covenant to insure premises which 
were situated within the limits of the weekly b’Us 
of mortality against fire ran with the land ; s. 83 
of the 14 Geo. III., c. 78, enabling the owner of 
the estate to have the sum insured laid out in 
rebuilding the premises. And in Vyvyan v. 
Arthur, it was held that an implied covenant by 
a lessee to grind at the mill of the lessor all the 
com grown on the lands demised, ran with the 
land so long as it and the mill belonged to the 
same person. In a later case than that last men- 
tioned {Sampson v. Easterly , 9 B. & C. 505 ; S. C. 
in error, 6 Bing. 644), a lease of an undivided 
third part of a mine contained a recital of an 
agreement made between the lessee, the lessor, 
and the owners of the other two thirds for pulling 
down an old smelting mill, and building another 
of a larger size upon land which adjoined the 
mine, and under which the mine seems to have 
extended. The lease contained a covenant by the 
lessee to keep the new mill engaged to be erected 
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in repair, and to deliver it up in good condition 
at the end of the term, but did not contain any 
express covenant to build the new mill. It was 
held by the Court of King’s Bench, and afterwards 
by the Court' of Exchequer Chamber, that such a 
covenant was to be implied, and that the assignee 
of the reversion might sue upon it. (8) It is 
dear that a covenant to leave part of the land 
as pasture runs with the land ; so do covenants 
to cultivate the land in a particular manner, 
Cockson v. Code, Cro. Jac. 125 ; and covenants 
to produce title deeds, Barday v. Itaine , 1 Sim. 
& St. 449. In Jourdain v. Wilson, 4 B. & A. 266, 
a landlord covenanted to supply the demised pre- 
mises, which consisted of two houses, with a 
sufficient quantity of good water, at a certain 
rate of payment for each house, and it was held 
that this covenant ran with the land and with the 
reversion. A general covenant not to assign, in 
which the assigns are not mentioned, does not 
run with the land. Philpot v. Hoare, 2 Atk. 219 ; 
the judgment in Bally v. Wells, 3 Wils. 33 ; and 
ante, p. 154. Nor will a covenant in a lease of 
bleach-works to renew or replace any articles worn 
out or destroyed run with the reversion. Gorton 
v. Gregory , 3 B. & S. 90. 

Where it appears upon the face of the deed 

(8) See farther as to imply* of Baron Channell, on this 
in g a covenant in cases of this case in Eniyht v. The Gravesend 
description. RasMeighy. South Waterworks Company, 2 H. & 
Eastern Railway Company, 10 N. 10. 

O. B. 012, and the observation 
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containing the covenant that the lessor has not 
any legal estate in the property, an assignment 
does not. transfer the benefit or burthen of the 
covenant. Pargeter v. Harris, 7 Q. B. 708 ; and 
the judgment of Lord Kenyon in Webb v. Bussell, 
3 T. K. 401. I will also refer you on this subject 
to the notes to Duppa v. Mayo, 1 Wins. Saund. 
288 b., and Spencer's Case, 1 Smith’s L. C. 5th 
Edition, 49 ; and to the judgments in Hill v. 
Tapper, 2 H. & C. 121.] 

Here I must mention a point, which is one of 
being m#u- so much nicety that you may find some difficulty 
tioned. ^ ft j n m ind ; but still it is so important, 

that I must not leave it unmentioned. I have 
already told you that the only covenants an 
assignee, whether he be the assignee of the land- 
lord or of the tenant, can avail himself of, are 
those which touch and concern the thing demised. 
But even among covenants which do touch and 
concern the thing demised a distinction prevails ; 
for there are some of them which bind the assignee, 
if the word “ assigns ” be used in the covenant, 
but otherwise do not. The criterion is stated in 
Spencer's Case in the first two resolutions, and it 
is this j — if the covenant concern something which 
is in being at the time of making the covenant, 
and is part and parcel of the demised premises, 
there it will bind the assignees even though not 
named ; but if it relate to something which is hot 
in being at the time of making* the covenant, 
there it will not bind the assignees unless they axe 


89 * 
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named. For example ; if at the time of the lease 
there is a house standing on the demised premises, 
and the .tenant or landlord covenants to keep it in 
repair, this covenant would bind the assignees of 
the covenantor, although not named — for the 
house was part and parcel of the demised pre- 
mises at the time of making the lease. But, if 
the covenant had been to build a new house on 
the premises, although this covenant would bind 
the assignees if the covenantor had covenanted 
for himself and his assigns, yet if he omit the 
word assigns, the assignees will not be bound by 
it, because the house was not in being at the 
time at which the covenant was entered into. 
You will find a good example of this in Sampson 
v. Easterly , which was decided first in the Queen’s 
Bench in 9 B. & C. 505 ; and afterwards in the 
Exchequer Chamber on a writ of error, in 6 Bing. 
644. [In this case, which has already been men- 
tioned more at length, the point decided was that 
the covenant ran with the reversion; that is to 
say, that the assignee of the lessor was entitled to 
sue upon it. But the Court observed that the 
covenant had been made with the lessor, his heirs 
or assigns, and the distinction just mentioned 
applies as much to covenants which run with the 
reversion, as to those which run with the land. 
This rule was also acted upon in and is illustrated 
by Doughty v. Bowman, 11 Q. B. 444, where a 
leasee covenanted for himself, his executors, admi- 
nistrators, and assigns, to pay rent, and to build on 
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the land demised four houses within a specified 
time, and the lease contained a proviso for re- 
entry upon the non-performance of any of the 
covenants. The lessee afterwards underlet the 
premises to a third person for the residue of the 
term wanting one day. At the time of the 
making of the underlease, the houses had not been 
built, but the time for building them had not 
expired. The lessee covenanted with the under- 
lessee that he, the lessee, his heirs, executors, or ad- 
ministrators (not naming his assigns), would pay 
the rent reserved on the original lease, and perform, 
or effectually indemnify the under-lessee against, 
all the covenants contained in it on the lessee’s or 
assignee’s part to be performed. The lessee after- 
wards assigned his reversion on the under-lease. 
It was held by the Court of Queen’s Bench, and 
afterwards by the Court of Exchequer Chamber, 
that the covenant in the underlease, by which 
the lessee undertook to perform the covenants in 
the original lease, or to indemnify the under- 
lessee, did not pass with the reversion, and that 
the assignees of the lessee were not bound by it 
The grounds of tins decision were, that the cove- 
nant in question was either one of indemnity only, 
and therefore merely collateral, or that if . it 
amounted to a covenant on the part of the lessee 
to build the houses mentioned in the original lease, 
it related to a thing not in esse, and therefore did 
not hind the assignee of the reversion, who was 
not named . See also Greenaway v. Hart, 1 
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C. B. 340 : and Gorton v. Gregory , 3 B. & S. 
90. It is necessary that I should tell you that in 
a modem case ( Minshull v. Oakes, 2 H. & N. 
793) the Court of Exchequer expressed doubts as 
to whether the rale which we are considering was 
laid down in Spencer's Case at all. But this judg- 
ment proceeded on a misapprehension of Lord 
Coke's reasoning in his report of that case ; sec 
the examination of this point in the notes to 
Spencer's Case, 1 Smith's L. C. 5tlx Edition 57.] 
Such then is the effect of an assignment, either 
of the term, or of the reversion, upon the new 
party — on the assignee — which may be summed 
up by saying, that subject to the distinction I have 
just stated he may sue, and is liable to be sued on 
all covenants which concern the demised premises, 
or as we usually say, run with them. Now let us 
see what is the condition of the party assigning ; 
and the rule is, as you will find it shortly stated in 
the beginning of Lord Kenyon’s judgment in 
Auriol v. Mills, 4 T. B. 94, that if the lessee 
assign over the lease, and the lessor accept the 
assignee as his tenant either expressly or impliedly, 
as for instance by receiving rent from him — ho 
cannot afterwards bring an action of debt for his 
rent against his original lessee : though he may, 
if he think proper, refuse to accept the assignee as 
his tenant, and so long he may sue in debt for rent 
against the original lessee ; but whether he accept 
the assignee of the tenant or not, the original lessee 
will continue liable on his express covenants ; for 


Position of 
Assignor 
and As- 
signee. 
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Privity of 
Estate and 
Privity of 
Contraot. 


those arc obligations which he has brought on him- 
self by his own deed, and was bound to know the 
extent of .before he entered, into them. All this 
you will find laid down in the same judgment of 
Lord Kenyon ; and in Thursby v. Plant, 1 Wms. 
Saund. 240. [See also Bachelotfr v. Gage, Cro. 
Carr. 188 ; Norton v. Acklane, ib. 580 ; Barnard 
v. Godscall, Cro. Jac. 309 ; and Brett v. Cumber- 
land, ib. 521. The reason of this rule is, that 
although by the assignment the privity of estate 
between the lessor and the lessee is at an end, 
there is a pnvity of contract between them, created 
by the lease, and this is not affected by the assign- 
ment. The result of the cases on this subject is 
thus shortly and correctly stated in Coote’s Land- 
lord and Tenant, p. 337: “The lessor and lessee 
are reciprocally bound to each other for the cove- 
nants in law by privity of estate, for the covenants 
in deed by privity of contract. When the lessor 
grants his reversion, the privity of estate is there- 
by transferred to the grantee ; and the privity of 
contract, in respect of such covenants as run with 
the land, is also transferred by force of the statute 
32 Hen. VIII., c. 34. When the lessee assigns 
his estate, the privity of estate is transferred to 
the assignee ; the lessee still remaining liable upon 
his privity of contract When the lessor or lessee 
dies, the covenants running with the land devolve 
upon the person to whom the land passes : and 
such covenants as are merely collateral devolve 
upon the executor.” It must be observed, that 
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within tiie meaning of the rules thus laid down, 
implied covenants are not necessarily covenants 
in law; and the expression “ covenants in deed” 
extends to all covenants, whether express or 
implied, which are not covenants in law. For, as 
is explained ilf the judgment of the Court in 
Williams v. Burrell, 1 C. B. 429-431, many im- 
plied covenants differ only from express covenants, 
because the meaning of the parties is, in the 
former class of covenants obscurely, and in the 
latter class clearly and explicitly expressed. And 
covenants in law are, properly speaking, covenants 
which the law itself implies from the use of words 
having a known legal operation in the creation of 
an estate ; so that after they have had their pri- 
mary operation in creating the estate, the law 
gives them a secondary force by implying an 
agreement on the part of the grantee to protect, 
and preserve the estate which, by the words used, 
has been already created. Such, for instance, is 
the covenant- for quiet enjoyment which is im- 
plied by the law from the use, in a deed, of the 
word “ demise.” 

We have already seen that where the lease is 
not by deed so that the 32 Hen. VIII., c. 34, 
does not apply, an assignment by the lessor of his 
interest does not affect his rights of action against 
the lessee. Bickford v. Parson, 5 C. B. 920.] 

The case, however, of the assignee is different. 
If he assign he frees himself from all future res- 
ponsibility, for his liability springs altogether from 


Covenants 
in Law ami 
in Deed. 
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his relation to the land ; and, therefore, when he 
parts with that relation, he puts an end to the 
* ** »• liability. And consequently, if A. lease to B. and 
Anita m. B. assign to C., — B., the original lessee, continues 
liable on all the express covenajrts contained in 
the lease, and C., the assignee, is liable, while he 
remains such, to so many of them as run with the 
land, but as soon as he parts with his estate in 
the land, he puts an end to his liability to be sued 
on these covenants ; and this he may do by as- 
signing even to an insolvent person. Taylor v. 
Shum, 1 B. & P. 21; Lekeux v. Nash, Str. 1221; 
Odell v. Wake, 3 Gimp. 394. [See also Barn- 
father v. Jordan, 2 Dougl. 452, and Paulx. Nurse, 
8 B. & C. 486. From the first of which cases it 
appears that an assignment by an assignee even 
to a married woman is a good answer to an action 
against him for rent accruing after the assignment 
over ; for a married woman may purchase without 
the consent of her husband, although if he dis- 
agree the estate is divested.] But although the 
liability of the lessee ior future breaches is thus at 
an end, he remains liable in respect of any which 
he may have already committed; Harley v. King, 
5 Tyrwh. 692; [S. C. 2 Cr. M. & R. 18 ; and the 
assignee is not, as is obvious, liable for breaches of 
covenant committed by the lessee before the assign- 
ment Qrescot v. Green, 1 Salk. 199. 

I will also, before I leave these questions, refer 
you to the following cases on the subject of the 
liability of the assignee to the lessee, Burnett v. 
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Lynch, 5 B. & C. 589 ; and Smith v. Peat, 9 
Exch. 161. Where a lease is assigned there is, 
daring the continuance of the interest of tho n»wiiiy of 
assignee, a duty on his part towards the lessee to Laum. 
pay the rent Mid perform the covenants in tho 
lease; but this duty is commensurate with the 
time during which the interest of tho assignee in 
the premises lasts. When he has assigned over, 
his liability in this respect ceases, so far as relates 
to future breaches of the covenants in the lease ; 
unless there is some contract between him and 
the lessee, which carries that liability on. And 
this duty exists, I think, whether the assignment 
is expressed to be made subject to the performance 
of the covenants in the lease or not Sec the cases 
Lost cited, and Wolveridge v. Steward, 1 Cr. & M. 

644. In the last-rmentioned case an assignee took 
leasehold premises from a lessee by an indenture 
of assignment indorsed on the lease, and by the 
assignment the assignee was “to have and to hold” 
the premises for the remainder of the term granted 
by the lease, “subject to the payment of the 
existing rent, and to the performance of the cove- 
nants and agreements reserved and contained” 
in the lease. It was held by the Court of Exche- 
quer Chamber that the assignee was not liable in 
covenant to the lessee for the rent which the latter 
had been called on by the lessor to pay after the 
assignee had assigned over ; for the Court was of 
opinion that the words “ subject to the payment 
Ac.” occurring as they did after the habendum, 
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were not words of agreement on the part of the 
assignee, but were merely descriptive of the obli- 
gations to which the assignee, was to be liable, 
so long as he continued assignee .] 

Hitherto I have spoken only of assignments of 

Alignment the whole interest in the term, oi^ii the reversion ; 

of part of % 

. but it is obvious that there may be an assignment 
of part as well as of the whole. The statute of 
Henry VIII. has been held to apply to these cases, 
and to transfer the right of suing, and the liability 
to be sued upon the covenants, to the assignee of 
the part: 1st Inst. 215 a; Kidwelly v. Brand, 
Plowd. 69 ; Twynam v. Pickard, 2 B. & A. 105 ; 
from which last case it appears, that not only may 

Of put of a grantee of part of the reversion in the whole of 

Revoraion. j an ^g ma i n tain covenant against the lessee 
upon this statute, but that a grantee of the whole 
reversion in part of the lands may likewise do so. 
[ Yates v. Cole, 2 Bro. & Bing. 660; Wollaston 
v. Ilakewill, 3 M. & Gr. 297 ; Wright v. Bur- 
roughs, 3 C. B. 685 ; and Badeley v. Vigurs, 4 
E. & B. 71, where it was held, in accordance with 
Twynam v. Pickard, that it is not necessary in 
order to maintain an action on the privity of 
contract transferred by the 32 Hen. VIII. c. 34, 
that the entire interest in the covenant should 
have passed to the parties who sue.] 

For instance : A. [owner in fee] leases to B. 

Of Bam* Blackacro and Whiteacre under one lease. Sup- 

•ton in part r 

of land, pose he grant the whole reversion to C. for ten 
years; C. may, during these ten years, maintain 
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actions against B. for any covenants broken during 
that time. Again, suppose A. grant C. the rever- 
sion in fee, not however in the whole of the lands 
demised, but in Whiteacre only ; C. may maintain 
actions of covenant for any covenants broken, the 
breach of which ® injurious to Whiteacre ; and so, 
upon the other hand, if the lessee assign part of 
the land, his assignee may bring actions of cove- 
nant against the lessor and the lessor’s assignees; 
Palmer v. Edwards, 1 Dougl. 187, note. But 
though this is the rule with regard to covenants, 
it [was] otherwise [at common law] with regard 
to conditions; for it [was] a rule of [the common] 
law, that a condition [ could not ] be apportioned : 
and, therefore, if A. [made] a lease to B. with a 
condition of re-entry for breach of covenants, 
and [assigned] the reversion in part of the land 
to C., if the covenants [were] broken, neither 
[could] take advantage of the condition of re- 
entry, though both [could] sue upon the broken 
covenants. All this you will find laid down and 
discussed in the judgments in Twynam v. Piclcard. 
[See also Co. Litt. 215 a ; and Wright v. j Bur- 
roughes, 3 C. B. 685, from which case it appears 
that a grantee of part of the grantor’s rever- 
sionary interest in the whole of the land might 
take advantage of a condition, but that a grantee 
of the whole reversionary interest in part of the 
land could not do so. This rule of the common law 
has however been modified by a modem statute, 
the 22 & 23 Viet c. 35, a 3. Under this statute^ 
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where the reversion upon a lease is severed, and 
the rent or other reservation is legally apportioned, 
the assignee of each part of the reversion is en- 
titled, in respect of the apportioned rent or other 
reservation allotted or belongu^ to him, to the 
benefit of all conditions or powers of re-entry for 
non-payment of the original rent, or other reser- 
vation, in like manner as if these conditions or 
powers had been reserved to him, as incident to his 
part of the reversion, in respect of the apportioned 
rent, or other reservation belonging to him.'] 

So much with regard to assignments by the act 
of the parties ; next with regard to assignments . 
by operation of law. The most common instances 
of an assignment by operation of law are those 
which occur when the lessor or lessee dies and his 
interest passes to his representative ; or where he . 
becomes bankrupt or insolvent, and his interest 
passes under the operation of the Bankrupt or In- 
solvent laws. 

With regard to the case of death, we will first 
suppose the death of the lessor. Now, the rever- 
sion is either of a descendible quality and goes 
to the heir ; or it is a chattel, and passes to the 
executor or administrator. If it descend to the 
heir, he in every respect represents his ancestor, 
and is bound by, and has the advantage ofi all the 
conditions and covenants ; Laugher v. Williams, 
2 Lev. 92. And the rule is the same with regard 
to a personal representative where the reversion is 
transmitted to him, being of a chattel nature ; for 
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he as completely represents the deceased quoad 
the personalty,* as the heir does quoad the 
realty (9). [The general statement just made 
with reference to the right of the heir to take ad- 
vantage of the covenants in the lease refers only, 
as will be obvious, to such covenants as run with 
the reversion, and to breaches of covenant which 
occur after the death of the ancestor. For, the 
heir cannot sue on a merely collateral covenant, 
which does not run with the reversion, Fitz. N. B. 
145 D. 146 D. ; Com. Dig. Covenant (B. 2) ; and 
the general rule of the common law is that the 
personal representative is the right person to sue 
upon all contracts with the deceased, broken in his 
lifetime : a rule which has been qualified by the 
later cases to this extent only, — that when the 
covenants are real, that is to say, run with the 
land and descend to the heir' the heir, and not the 
executor, is the proper plaintiff if the substantial 
damage has taken place since the ancestor’s death, 
although there may have been a formal breach in 
his lifetime. Com. Dig. Administration (B. 13), 
Covenant (B. 1) ; King do a v. Nottle, 1 M. & 8. 
355 ; King v. Jonas, 5 Taunt. 418 ; Orme v. 
Broughton, 10 Bing. 533 ; J Raymond v. Fitch, 2 

(9) Tho personal representa- named ; though it is otherwise, 
tive more nearly represents the as wo shall see, in tho case of 
deceased quoad the personalty the heir. Co. Litt. 209 a ; 
than the heir does quoad, tho Com. Dig. Covenant (0,> ]); 
realty; for if a man hinds and William* v. Burrell, 1 
himself, his executors are C. B. 402. 
hound, although they be not 
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Cr. M. & R 588 ; and Ricketts v. Weaver, 12 M. 
& W. 718. The right of the heir, upon whom 
the reversion has descended, to sue upon a cove- 
nant which runs with the reversion, does not, 
however, depend upon his being named in the 
covenant ; he may, in this case, sue on the cove- 
nant not only where he is not named in it, but 
even where it has been made with the ancestor and 
. his executors; Rougher v. Williams, 2 Lev. 92, 
where it was held that the heir of the lessor might 
sue the executors of the lessee upon a covenant to 
repair which had been made with the lessor, his 
executors and administrators. It is not stated 
distinctly in the report of this case, but it must 
have appeared that the reversion on the lease had 
descended to the heir. See also Sacheverell v. 
Froggatt, 2 Wins. Sound. JIG 7 a, where the owner 
in fee having let land for years, and the lessee 
having covenanted to pay the rent during the 
tern to the lessor, his executors, administrators, 
and assigns, it was held that the reservation was 
good to continue the rent during the whole term ; 
and that the devisee of the lessor might sue in 
covenant for so much of it as had become due 
after the lessor’s death. 

With respect to the liability of the heir of the 
lessor upon the covenants in the lease, he is liable, 
of whether named in the covenants or not, upon all 
covenants that run with the reversion and are 
broken after the death of the ancestor. Andrew’s 
Case, 2 Leon. 104, Anon. Dyer, 257 a; and 
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Coote’s Land! & Ten. 333. He is not, however, 
liable in respect of breaches committed by the 
ancestor in his lifetime, unless the covenant 
mentions the heirs ; and even if it does, he is only 
liable in respect of such breaches to the extent of 
the assets which he has by descent. Co. Litt. 
209 a, Anon. Dyer, 14 a, Shop. Touchst. 178 j 
Gifford v. Young, 1 Lutw. 287 ; Dyke v. Sweeting? 
Willes, 585 ; and Buckley v. Nightingale, 1 Str. 
665. 

Before we leave this subject I will also refer 
you to the following additional cases as to the 
rights of the executor of the lessor. The executor 
of the lessor may sue the lessee for the breach of a 
covenant not to fell, stub up, lop or top timber 
trees which are excepted out of the demise, where 
the breach has been committed in the lifetime of 
the testator. Jl ay mo nd .v. Fitch, 2 Or. M. & It. 
588. And the executor of a tenant for life may 
sue his lessee for a breach of a covenant to repair 
committed in the lifetime of the testator, without 
averring any damage to the personal estate. 
Jlicketts v. Weaver, 12 M. & W. 718.] 

Next, suppose the death of the lessee ; in this 
case the term, being a chattel interest, vests in his 
personal representative. Now, it is quite clear 
that HE may be sued in this his representative 
capacity, for rent accruing due, or breach of cove- 
nant ; and if he be sued in his representative 
capacity, he may, as in any other action brought 
against him in that capacity, discharge himself 
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from liability beyond the amount of the assets. 
[Tilney v. Norris, 1 Ld. Raym. 553 ; Williams on 
Executors, 1492; the judgment in Wollaston v. 
Hakemti, 3 M. & Gr. 320 ; and Kearsley v. Oxley, 
2 H. & C. 896.] But the cases of difficulty which 
arise, happen when the landlord sues the represen- 
tative, not in his representative capacity, hut as 
Assignee, which he is, of the term, and seeks in 

Liability of that manner to hold him personally liable. In 

Kxeeutor. 

these cases the executor is sometimes placed in a 
very hard ’situation : he takes possession of pre- 
mises demised to the testator, and as soon as he 
has done so, finds himself assailed by actions of 
covenant in his personal capacity, for damages 
which the assets in his hands are quite inadequate 
to answer. Now, if the action brought against 
him be for rent, he must apply the whole profits of 
the demised premises in payment of it. If they 
produce no profit, or less than the rent due, and 
he have no other assets, he should offer to sur- 
render the lease to his landlord. And if he do all 
this, and show that he has done so by a plea 
properly framed, it seems pretty clear that he may 
protect himself from paying the residue out of his 
own pocket. See Billinghurst v. Speerman, 1 
Salk. 297 ; Buckley v. Pirk, 1 Salk. 317 ; Rem- 
nant v. Bremridge, 8 Taunt. 191 ; Rubery v. 
Stevens, 4 B. & Ad. 241. [But if he takes 
possession of the premises and is sued for the 
breach of any covenant other than that to pay 
rent, as, for instance, on the covenant to repair. 
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he cannot protect himself by showing that the 
premises yielded no profit beyond what he paid 
over to the lessor, that ho held only as executor, 
and that he offered to surrender up the premises 
before the breaches occurred.] See Tremeere v. 
Morison , 1 Bing. N. C. 89 ; Hornidge v. Wilson, 
3 Per. & Dav. 641 ; [S. 0. 11 A. & E. G45 ; and 
Sleap v. Neuman , 12 C. B. N. S. 116.] His best, 
and only safe course is to make inquiry into the 
value of the' term before lie in any way deals with 
it as owner ; and if its sufficiency in point of value 
turn out to be doubtful, not to take to it at all. 
By this course it would seem — from the judgment 
of the Court of Common Pleas in Wollaston v. 
Hakeicill, 3 M. & Gr. 297 — that he may protect 
himself from liability beyond the extent of his 
assets, in respect of breaches of covenant. An 
executor or administrator may, however, like any 
other assignee, assign, and will not be personally 
liable, for any breach of covenant committed sub- 
sequently to his doing so. Taylor v. Shim, 1 B. 
& P. 21. [It appears from Wollaston v. llakcwill, 
that the executor may be sued as assignee, 
whether he enter or not, but that if he is no other- 
wise assignee than by being executor, he may dis- 
charge himself from personal liability by pleading 
this fact, and by alleging that the term is of no 
value, and that he has fully administered all the 
assets which have come to his hands. If the 
executor of a lessee for years enters, he is, in the 
absence of other assets, liable de lonis propriis, 
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for the rent reserved, to the extent to which he 
might, by the exercise, of reasonable diligence, 
liave derived profit from the premises. Hopwood 
v.* Whaley, 6 C. B. 744. 

It has been considered that the executor is not 
bound to retain the profits of the land, or the pur- 
chase-money of the lease, if it be sold by him, for 
the purpose of satisfying future breaches of cove- 
nant. See Collins v. Crouch, 13 Q. B. 542. In 
that case the executrix of the assignor of a lease 
sued the executrix of the assignee upon a covenant 
by the assignee to perform the covenants in the 
lease, and to indemnify the assignor against any 
breach of these covenants. The defendant pleaded 
plene administravit, and it was proved at the trial 
that all the assets, including the amount received 
by the defendant for the sale of the lease to a 
third person, had been applied by her, before the 
breaches of covenant complained of, in payment of 
simple contract debts. It was held that these 
facts constituted a defence to the action, although 
it appeared that some of the breaches of covenant 
were in respect of the non-payment of rent. In 
this case the action was not, you will observe, 
brought on the covenant to pay rent, but on the 
covenant of indemnity made with the assignor. 

K«eot of The following statutory provision for the pro- 

the 22Jt23 ° x x 

Yiot. e.35. tection of personal representatives in cases of 
- assignment, is now also in force. By the 22 & 23 
Viet. c. 35, sect. 27, where any executor or admi- 
nistrator liable as such to the rents, covenants, or 



LANDLORD AND TENANT. 


agreements contained in any lease or agreement 
for a lease granted or assigned to the testator or 
intestate has satisfied all the liabilities under the 
lease or agreement which have accrued up to the 
time when he assigns the same, and has set apart 
a sufficient sum to answer any future claim in 
respect of any fixed and ascertained sum cove- 
nanted or agreed by the lessee to be laid out on 
the premises, he may, after assigning the lease or 
agreement to a purchaser, distribute the residuary 
personal estate among the persons entitled with- 
out appropriating any part of it, or any further 
part of it, to meet any future liability under the 
lease or agreement. And in these cases the 
personal representative who has carried out these 
provisions ceases to be personally liable in respect 
of any subsequent claim under the lease or agree- 
ment. Nothing, however, in this enactment, 
•prejudices the right of the lessor, or of those 
claiming under him, to follow the assets of the 
deceased into the hands of the persons amongst 
whom they have been distributed. 

A similar provision is contained in the statute 
(see s. 28 ) for the protection of personal repre- 
sentatives liable as such to the rents, covenants, 
or agreements contained in any conveyance on 
chief rent, or rent-charge, or agreement for such 
conveyance.] 

With regard to the ease of bankruptcy or By Bunk- 
insolvency ; the assigneee as he becomes entitled 
to the bankrupt’s whole estate, may if he please, 
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take possession of a term for years, if that be 
part of the estate. But, as the assignee’s estate 
is given him for the benefit of the creditors, and 
as it would be obviously no benefit to them if the 
assignee were to be saddled with a lease, the rent 
reserved on which might be more than its value, 
the assignee [had, even before the modem Bank- 
ruptcy acts,] an option whether he [would] take 
to a lease of the bankrupt’s or not ; and [might] 
refuse it if he [thought] proper ; Copeland v. 
Stephens, 1 B. & A. 593. And that the assignees 
[might] make their election with their eyes open, 
they [were] allowed to make all proper inquiries 
and experiments for that purpose, Turner v. 
Jlichardson, 7 East, 335 ; but no more, otherwise 
they [rendered] themselves liable; Hastings v. 
. Wilson, Holt, 290. If they [accepted] the lease they 
[stood] in the position of an ordinary assignee; 
if they [refused] it, the tenant remained liable 
upon the covenants, notwithstanding his bank- 
ruptcy ; [until by] the [old] Bankrupt act, 6 
Geo. IV. c. 16, s. 75, [it was enacted that he 
might] within fourteen days after the assignees 
[had] declined, get rid of his own liability by 
delivering the lease up to his immediate landlord; 
and if they [would] neither accept nor decline, he 
[might] petition the Lord Chancellor. This sec- 
tion of the [old] Bankrupt act, however, only 
[applied] to cases arising between the original 
lessor and the original lessee ; and there [were] 
therefore many cases still, in which if the assignees 
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[refused] the lease, the tenant [remained] liable 
to the rent and covenants notwithstanding his 
bankruptcy. See Manning v. Flight, 3 B. & Ad. 

211 ; Taylor v. Young, 3 B. & A. 521. 

[Thus the matter stood under the older law. 

The 6 Geo. IV. c. 16, was, however, repealed by the 
Bankrupt Law Consolidation Act, 1849 (the 12 & 

13 Viet. c. 106), many of the provisions of which 
are still in force ; although the statute which now 
regulates the general law of bankruptcy and 
insolvency is the Bankruptcy Act, 1861 (the 24 
& 25 Viet c. 134). By the last mentioned act 
the Insolvent Debtors’ Court has been abolished, 
and all debtors, whether traders or not, have been 
made subject to the existing bankruptcy laws. 

The 145th section of the 12 & 13 Viet. c. 106, Right* of 
which section is still in force, provides “ that if A “ sn “ , ‘ 
the assignees of the estate and effects of any bank- 
rupt having or being entitled to any land, cither 
under a conveyance to him in fee, or under an 
agreement for any such conveyance, subject to 
any perpetual yearly rent reserved by such con- 
veyance or agreement, or having or being entitled 
to any lease or agreement for a lease, shall elect to 
take such land or the benefit of such conveyance 
or agreement or such lease or agreement for a 
lease, as the case may be, the barderupt shall not 
be liable to pay any rent accruing after the issuing 
of the fiat or filing of the petition for adjudication 
of bankruptcy against him, or to be sued in 
respect of any subsequent non-observance or non- 
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performance of the conditions, covenants, or 
agreements in any such conveyance or agreement, 
or lease or agreement for a lease ; and if the 
assignees shall decline to take such land, or the 
benefit of stick conveyance or agreement, or lease 
or agreement for lease, the bankrupt shall not be 
liable if, within fourteen days after he shall havo 
had notice that the assignees have declined, he 
shall deliver up such conveyance or agreement, or 
lease or agreement for lease to the person then 
entitled to the rent, or having so agreed to convey 
or lease, as the case may be ; and if the assignees 
shall not (upon being thereto required) elect 
whether they will accept or decline such land or 
conveyance or agreement for conveyance, or such 
lease or agreement for a lease, any person entitled 
to such rent, or having so conveyed or agreed to 
convey, or leased or agreed to lease, or any person 
claiming under him, shall be entitled to apply to 
the Court, and the Court may order them to elect 
and deliver up such conveyance or agreement for 
conveyance, or lease or agreement for lease, in 
case they shall decline the same, and the posses- 
sion of the premises, or may make such other 
order therein as it shall t hink fit.” 

Under this act many cases occurred in which 
the question arose as to what amounted to an 
election by the assignees to take the lease, and to 
these cases I will presently refer you. But before 
I do so I must call your attention to a provision 
of the 24 & 25 Viet. c. 134, which has relieved 
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assignees from much difficulty with respect to the 
matter which we are now considering. 

By s. 131 of the last-mentioned act, “in every when 
case of a lease or agreement for a lease,” it is 
lawful “for the assignees to elect to take the 
same and the benefit thereof, and to keep posses- 
sion of the premises up to some quarter or half- 
yearly day on which rent is made payable by the 
same lease or agreement, such day not being more 
than six months from the adjudication of bank- 
ruptcy, and upon such day to decline such lease 
or agreement for a lease.” 

It is obvious that this provision relieves the 
assignees from a serious risk which they might 
incur under the older law. For formerly if they 
entered On the premises with the view of ascer- 
taining the value of the lease, and of considering 
whether they would elect to take it, they ran the 
risk of this entry being deemed to be a final elec- 
tion to hike the lease. Now, as we have seen, 
they may enter for a definite period without com- 
mitting themselves to any particular course of 
action. 

The following cases will show you what acts 
were deemed sufficient under the older law to make 
the assignees liable on the lease. The application 
of these cases, however, will how be less frequent 
than formerly. In Clark v. Hume, By. & Moo. 

207, the assignee of a bankrupt, who was chosen 
in the month of November, kept the bankrupt 
upon the premises carrying on the business for 
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the benefit of the creditors until the April follow- 
ing, and come frequently himself to inspect the 
business, and furnished the bankrupt with money 
for the purpose of carrying it on ; and the ac- 
counts, which were kept by the bankrupt, were 
transmitted by him every week to the assignee. 
About a year after the bankruptcy the assignee 
disclaimed the lease in a letter to the landlord* 
It was held, under these circumstances, that he ( 
was liable, as assignee of the lease, notwith- 
standing the disclaimer. In Carter v. Warne, 
Moo. & Malk. 479, the assignees of a debtor’s 
property under an assignment for the benefit of 
liis creditors, were sued as the assignees of a lease 
belonging to him. It appeared that at the time 
of the execution of the assignment to the assignees 
they were ignorant of the existence of- the lease, 
but that afterwards they had put it up for sale; 
Loixl Tontcrden directed the jury that the as- 
signees were entitled to put up the lease for sale 
in order to ascertain whether it could be made 
beneficial, but that if they had dwelt with the 
estate as their own, or done anything with it that 
was injurious to the owner, they had rendered 
themselves liable as assignees of the lease. See 
also Hanson v. Stevenson, 1 B. & A. 303 ; Page v. 
Godden, 2 Stark. 309 ; Welch v. Myers, 4 Camp. 
368 ; Ansell v. Hobson, 2 Cr. & J. 610 ; How v. 
Kennctt, 3 A. & E. 659 ; and Mackley v. Patten- 
den, 1 B. & S. 178 ; and in a modem case the result 
of the various decisions on this subject was thus 
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stated by the Court of Queen’s Bench: — “The 
assignees of the bankrupt are not liable as as- 
signees of the term unless they have done some 
act which unequivocally indicates to the lessor 
that they have elected to take the benefit of the 
lease. No general rule can be laid down as to the 
effect' of remaining in possession of the demised 
premises, or paying rent for them, or doing any 
other act consistent with the supposition that the 
assignees have not elected to take the lease as 
part of the property of the bankrupt for the benefit 
of the creditors. Each case must be determined by 
the peculiar circumstances belonging to it; and 
an examination of the decisions is only useful to 
get at the general principle by which they are 
governed ; ” see Goodwin v. Nolle, 8 E. &. B. 

587. 

I must tell you that where the assignees ac- 
tually occupy the premises, they may be sued 
for use and occupation. Gibson v. Courthopc, 

1 Dow. & Ry. 205 ; Clarice v. Webb, 1 Cr. 

M. & R. 29 ; and j How v. Kennett, just cited. 
They may, however, after accepting the lease, get 
rid of any future liability for rent by assigning 
over; even though it be to an insolvent per- 
son. Onslow v. Cori’ie, 2 Mad. 330. 

You will observe that s. 145 of the 12 & 13 wi»e# 
Viet c. 106, protects the bankrupt, if the assignees 
decline to take the benefit of the lease, only if 
within fourteen days after notice of this fact, he 
delivers up the lease or agreement to the person 
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entitled to the rent. In Slack v. Sharpe, 8 A. & 
R 366, where the bankrupt held under a parol 
lease, the Court of Queen’s Bench was of opinion 
that as there was no writing to give up, the giving 
up of the possession was sufficient to satisfy the 
words of the statute. And in the late case of Colles 
v. Evanson, 19 C. B., N. S. 372, the Court of 
Common Pleas did not differ from this view, but 
held that, assuming the statute to apply to cases 
in which there is no lease in writing, it is neces- 
sary, in order that the bankrupt may complete 
his defence, that he should show a surrender, and an 
offer to give up the possession, and also that there 
was no lease or agreement in writing, so that the 
statute could not be literally complied with. See 
also the notes to Auriol v. Mills, 1 Smith’s L. C. 
5th Edition, 771. 

It is dear from the decisions at law that in 
these cases the lease remains in the bankrupt until 
it is accepted by the assignees. Copeland v. 
Stephens, 1 B. & Aid. 593 ; the judgment of 
the Exchequer Chamber in Bishop v. The Trus- 
tees of the Bedford Charity, 1 E. & E. 714 ; 
and Mackley v. Pattenden, 1 B. & S. 178. In 
Briggs v. Sowry, 8 M. & W. 729, the assignees 
of a bankrupt had, under the 6 Geo. IV. c. 16, 
a. 75, declined a lease, to which the bankrupt 
was entitled, but the bankrupt had not deli- 
vered up .the lease to the lessor. It was held 
under these circumstances, that the property in 
the demised premises continued in the mean 



LANDLORD AND TENANT. 


417 


time vested in the bankrupt, and that the lessor 
retained, until such delivery up to him, his right 
of distress for the rent. And the Court expressed 
an opinion, although it was not necessary to de- 
cide the point, that the effect of this section of 
the 6 Geo. IV. c. 16, was only to exempt the 
bankrupt from personal liabilty, and not to affect 
the right of the landlord to distrain. 

It is provided by s. 129 of the 12 & 13 Viet. c. 

106, a section which is still in force, that no dis- ni.trem, 
tress for rent made and levied after an act of &0 ' 
bankruptcy upon the goods or effects of any bank- 
rupt (whether before or after the issuing of the 
fiat or the filing of the petition for adjudication) 
shall be available for more than one year’s rent 
accrued prior to the date of the fiat or the filing 
of the petition ; but that the person to whom 
the rent is due shall be allowed to come in as a 
creditor for the overplus of the rent due, and for 
which the distress shall not be available. This 
section has been held to apply only to goods in 
which the assignees have an interest, and not to 
protect goods which have been mortgaged by the 
bankrupt to a third person for more than their 
value. BrocMchurst v. Laice, 7 E. & B. 176. 

And in order to bri ng a case within this enact- 
ment, the act of bankruptcy must be one to which 
the title of the assignees could relate ; see Pauli 
v. Best, 3 B. & S. 537, a case in which at the time 
of the distress made and levied, there was no cre- 
ditor who could have obtained an adjudication 


a a 
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against the bankrupt, nor was he then amenable 
to the bankrupt laws at.all, except upon his own 
petition. 

In eases of bankruptcy the certificate does not 
operate as a release of the rent due before the 
bankruptcy, and cannot be set up in answer to a 
subsequent distress. Newton v. Scott, 9 M. & W. 
434 ; S. C. 10 M. & W. 471 ; and ante, p. 193. So, 
when the Insolvent acts were in force, it was held 
that as these statutes did not extinguish the rent 
which became due before the insolvency, although 
tlgjy protected the person of the insolvent against 
any proceedings in respect of it, the landlord 
might distrain after the insolvency for rent which 
became due before the discharge. Phillips v. 
Shervill, G Q. B. 944. 

I have already told you that where persons 
employed in husbandly upon laud let to farm 
become bankrupt, their assignees, and all pur- 
chasers from them, are bound to dispose of the 
hay, straw, grasses, and other produce of the 
land, and of the manure, &c., intended for and 
being on the land, in the manner and for the 
purposes to which the bankrupts would have been 
bound to apply them if the bankruptcy had not 
happened. See the 12 & 13 Viet. c. 10G, s. 144 ; 
and the 56 Geo. III. c. 50, s. 11, cited ante, 

p. 210. 

Lastly, the 1 & 2 Viet. c. 110, and the other 
Insolvent and Protection acts contained provi- 
sions with regard to leases belonging to insolvents, 
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which were in most respects similar to those con- 
tained in the Bankrupt a,cts ; but these acts have 
been, as I have already mentioned (see ante, 
p. 411), repealed in substance by the Bankruptcy 
Act, 1861 (the 24 & 25 Viet. c. 134), which has 
now abolished the old distinction between traders 
and non-traders.] 


a a 2 
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ABUSE OF DISTRESS. 

effect of, at common law, 232. 

alteration of common law rule by statute, 232, 233, 234, 237. 
tender of amends, 240. 

ACCEPTANCE OF RENT. 

effect of, in creating a yearly tenancy, 24, 27, 81 . 
of new lease, when a surrender of old, 300 — 315. 
when a waiver of forfeiture, 141, 143 — 145. 
when a waivor of a notice to quit, 329. 

ACCIDENTAL FIRE, see Fire . 

ACTION, see Covenant , Ejectment, Remedies. 
by tenants in common, 03, 64, 07. 
by joint tenants, 63, 67. 
on leases, 184, 185. 
for rent arrear, 184. 
for use and occupation, 184 — 187. 

abolition of forms of, by the Common Law Procedure Act (1852), 
184, 240. 

cannot be brought for damage done by accidental fire, 268, 275 
of waste, 278. 

on case, in nature of waste, 278. 
for non-repair and non-cultivation, 276 — 279. 
against executors, 405—409. 
against heir, 404, 405. 
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INDEX. 


ACT OF GOD, see Waste. 

when tenant not liable for, 259, 262. 

ACTUAL ENTRY ON LAND, see Entry. 

lessee cannot bring trespass before, 13, 14. 
use and occupation will not lie before, 14. 
by landlord, on determination of tenancy, 330, 331. 
by executor of lessee, effect of, 406, 407, 408. 

ADMINISTRATORS, see Executors. 
leases by, 59. 

right of, to emblements, 341. 

ADVERSE POSSESSION, see Limitation , Statutes of. 

since the 3 A 4 Win. 4, c. 27 ; 22, 32, 190, 191, 293, 294—300. 

AGENT. 

to make leas os, within Statute of Frauds, 78, 82. 

to execute deeds, 82. 

payment of rent to, 168. 

of joint tenants, notice to quit by, 327. 

AGREEMENT, see Lease . 
stamps on, 90. 

effoct of Statute of Frauds on, 25, 81, 82, 92, 93, 94. 

difference between, and leases, 87 — 90, 92, 94. 

rules for distinguishing between, 87, 89, 92, 94. 

equitable right of tenant to have a lease, 91. 

for a lease, cannot be by parol only, 92, 93, 94. 

when custom of country can be annexed to written, 276, 277. 

as to emblements, 349, 350. 

as to fixtures, 375. 

AGRICULTURAL FIXTURES, see Fixtures. 

ALIENS. 

leases to, 71. 

old law with respect to, 71. 

rights of, under 7 «fe 8 Viet. c. 66 ; 72. 

may now take by grant or lease for twenty-one years, 72. 

may hold personal property, 73. 

naturalisation of, 73. 

ALIENS ENEMY. 

cannot sue, 73. 
contracts with, invalid, 73. 
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ALLODIAL PROPERTY* 

subjects cannot hold, 2. 

ANIMALS. 

iu a wild state, not distrain&ble, 203. 
horBe, on which rider is,* 203. 
dogs, whether dbtr&inable, 203. 
deer, 203. 
sheep, 205. 
colts and steers, 205. 
beasts of the plough, 205, 206. 

ANNUITY. 

apportionment of, 179. 
effect of surrender on, 315. 

ANVILS. 

when exempt from distress, 195. 

APPORTIONMENT OF CONDITIONS, Ac. 

effect of modern statutes, 155 — 157, 401, 402. 
conditions of re-entry when apportionable, 155, 401. 
covenants wheu apportionable, 401. 
effect, on conditions, of 22 A 23 Viet. c. 35 ; 155, 401. 
APPORTIONMENT OF RENT, see Kent. 
on death of tenants for life, 42. 

in other cases, 176 — 183. 
when it could be made at common law, 176. 

never in respect of time, 177. 

by statute, 177 — 183. 

under 11 Geo. 2, c. 19, and 4 A 5 Wbj, 4, c. 22 ; 177 — 183. 
effect of statutes, 181 — 183. 

they do not apply where lease is not in writing, 182. 
nor between personal representative and heir, 182. 
they extend to tithe-rent charge, 182. 
when tenant is allowed by statute an extended occupation in lieu 
of emblements, 182, 183, 344, 345. # 

when land taken under Lands Clauses Consolidation Act, 183. 

under Church Building Acts, 183. 
when there is an eviction of part of premises, 287, 288. 
APPRAISEMENT, see Distrust, Sale. 
of distress, 242, 243. 
how done, 243, 244. 
number of appraisers, 244. 
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APPRAISEMENT — Continued. 

swearing of appraisers, 244. 
wben rent does not exceed 201 ., 244. 
competency of appraisers, 244. 

ASSIGNEES, see Assignment, Bankruptcy , Executors . 
of bankrupts, when liable on leases, 409 — 416. 

option in, to elect whether they would take lease, 410, 413. 

older law on this subject, 410, 411. 
position of, under modern statutes, with respect to bank- 
rupt's leases, 411 — 417. 

right of assignees to elect, 411, 413. 
effect of their refusal, 412. 
bankrupt not liable if he gives up lease, 412, 
416, 416. 

application to Court, 412. 

right of assignees to keep possession up to a quarter-day, 
without electing, 413. 
what constitutes an election, 413 — 415. 
liability of, when they actually occupy, 415. 
nmy get rid of liability by assigning over, 415. 
what bankrupt must do, to get rid of lease, 415, 416. 
lease remains in bankrupt, till accepted by assignees, 416. 
distress after bankruptcy, 193, 417, 418. 
after insolvency, 193, 418. 

sale by, of hay, straw, <ko., on land of bankrupt, 210, 418. 
of insolvents when liable on leases, 418, 419. 

abolition of distinction between traders, and non- 
traders, 411, 419. 

ASSIGNMENT. 

of tenancy at will, 29. 
of choses in action, 250, 378, 383. 
of estates in land, 79, 379. 
when must be by deed, 79, 380. 
conditions against, 150 — 153. 
effect of licence to assign, 153. 
at common law, 153. 
under modern statutes, 155— 167. 
covenant against, 154. 

condition not broken by assignments by opera- 
tion of law, 161, 152. 
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ASSIGNMENT — Continued, 

covenant not to assign, when it runs with land, 154, 391. 
by act of parties, 380. 

how effected, 380, 381, 382. 

by landlord, 380. 
attornment, 380. 
effect of 4 Aune, c. 1C ; 380. 
notice to tenant of, 381. 
when premises mortgaged, 381. 
by tenant, 381. 

effect of Statute of Frauds, and 8 & 9 Viet, c. 10C ; 381, 382. 
consequences of, 383. 

at common law, 383, 384. 

since the 32 Hen. 8, o. 34 ; 384 — 387. 

construction of statute, 385. 

it only applies to leases by deed, 387, 307. 

what covenants run with land and reversion, 38C — 395. 

they must concern the thing demised, 38C. 

implied covenants, 387. 

express covenants, 388. 

effect of “ assigns ” hung mentioned, 302 — 395. 
position of assignor and assignee, 395, 396. 
lessee still liable on express covenants, 396. 
otherwise with respect to asdgnee, 397, 398. 
assignee. After assignment, not liable for future breaohes, 398. 
even though assignment to a pauper, or married woman, 398. 
liability of assignee to lessee, 399. 
of part of land, 400. 

of reversion, 400. 
of reversion in part of land, 400. 
conditions not apportionable, at common law, 155, 401. 
effect of the 22 & 23 Viet. o. 35 ; 155, 401, 402. 
covenants apportionable, 401. 
by act of law, 402. 
by death of lessor, 402. 

rights and liabilities of his heir, 403, 404. 

when liable to be sued, 402, 404. 
when entitled to sue, 402,403,404. 
rights and liabilities of his executor, 403, 405, 
406—400. 

when liable to be sued, 406—409. 
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ASSIGNMENT— Continued. 

when executor is entitled to sue, 403, 405. 
by death of lessee, 405. 

liability of his, executor, 405—409. 

on covenant to pay rent, 40G. 
on other covenants, 406 — 409. 
when sued as executor, 

405— 409. 

when sued as assignee 

406— 408. 

when executor bound to 
retain profits of land, 

408. 

statutory protection of exe- 
cutors if they assign lease 
to a purchaser, 408 — 

409. 

by bankruptcy, 409. 

right of assignees to elect to take lease, 410 — 415* 
when bound to elect, 410, 411 — 413. 
how far they may deal with it, 410 — 412, 413 — 
415. 

they are liable if they occupy, 415. 
delivery up of lease by bankrupt, 412, 415, 416. 
right to distrain not affected, 193, 417, 418. 
rights of assignees over hay, straw, Ac., 210, 418. 
by insolvency, 418. 

ASSURANCE, see Insurance . 

ATTORNMENT. 

at oommon law, 380. 

now done away with, 380, 381. 

AUCTIONEER. 

. distress on goods in hands of, 201, 202. 

when he may sue employer for money paid, 174. 

AUTHORITY, see Bailiff. 

to distrain, when it authorises receipt of rent, 222. 

AVOWRY. 

what it is, 249. 
by tenants in common, 67. 
by joint tenants! 67* 
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AVOWRY — Continued, 

for forehand rent, 218. 

for rent at common law, 221. 

for a payment which is not striotly a rent, 189. 

may be for one rent, and distress for another, 222, 223. 

AWAY-GOING CROP, see Crops. 

¥ 

BAILIFF, see Distress . 
warrant to, 222. 

authority of, to distrain, 222, 223. 

to receive the rent, 222. 
liability of landlord for acts of, 247. 
ratification by landlord of acts of, 222. 

may justify under authority of person to whom rent is in fact due, 
223. 

acting for joint tenants, 237. 

BANKRUPTCY, see Assignees. 

effect of proviso that lease shall be void in case of, 151, 152, 343. 
effect of, on right to distrain, 193, 194, 417, 418. 
effect of, on liability of lessee, 409 — 418. 

BARN. 

when not a fixture, 3G8, 369. 

BEASTS OF PLOUGH, see Cattle. 

when privileged from distress, 205, 206. 

BILL OR NOTE. 

effect of taking, in payment of rent, 109, 170. 

BOND. 

effect of giving, for rent, 169. 

does not suspend right to distrain, 169. 

in replevin, 249, 250, 252, 253. 

condition of, 250, 252, 253. 
how broken, 250, 253. 

BOOKS. 

when privileged from distress, 205. 

BOTE, see Fire-bote, House-bote, Plough-bole. 

B REA CH, see Covenant, Forfeiture. 

BREAKING OPEN OF DOORS, see Distress , Door. 

BROKER, see Bailiff. 

liability of landlord, for acts of, in distraining, 247* 
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BUILDING LEASES. 

by ecclesiastical persons, 50. 

BUILDINGS. 

erected for purposes of trade and agriculture* when removable, 
364 — 371. 

CANALS. 

leases of* by ecclesiastical persons, 50. 

CARPETS. 

when distrain able, 108. 
are tenant’s fixtures, 303. 

CARRIAGE. 

standing at livery, distress on, 202. 

CASKS. 

when privileged from distress, 202. 

CATTLE. 

when distrainable, 203, 204, 205, 212, 215. 

when belonging to guests at an inn, 204. 
when on commons, 215. 
when driven off land to avoid a distress, 212. 
liability to provide food for, when distrained, 
234 — 236. 

sale of, for expenses, 236. 

CESTUI QUE TRUST. 

ejectment by and against, 296, 208. 

CHANCERY, see Equity . 

CHATTELS, see Distress^ Specific Chattels. 

right of husband over wife’* real and personal, 53. 
difference between, and fixtures, 195, 197, 198. 
what pa«s to exeoutor, 198. 
when privileged from distress, 194 — 204. 

CHEQUE. 

payment of rent by, 168. 

CHIMNEY-PIECES. 

when tenant’s fixtures, 361, 362, 363. 

CHOSES IN ACTION. 

when assignable, 250, 378, 383. 

enforcement of assignment of, by Courts of Equity, 379. 
CHURCH BUILDING ACTS. 

apportionment of rent when land taken under, 183. 
CHURCHWARDENS AND OVERSEERS, aee Parish Officers. 
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CLANDESTINE REMOVAL, see Fraudulent Removal. 

of goods, to avoid distress, 212—215, 229 — 231. 

CLOTH. 

at a tailor’s privileged from distress, 200. 

COLLATERAL COVENANTS. 

do not run with land or reversion, 38 C, 387, 390. 

COMMON, TENANTS IN, see Tenants in Common. 

COMMONS. 

cattle on, belonging to premises, when distrainable, 215. 
CONDITION, see Forfeiture, Re-entry. 

precedent, 16, 138, 273, 284, 285. 
subsequent, 16, 139. 
implied, 137, 280, 281. 

from relation of landlord and tenant, 137, 172, 265, 
280, 281, 283, 291. 
by common law, 137, 265, 281, 291. 
by statute law, 137, 283. 
of re-entry, 140, 141. 

waiver of, 141, 156, 157. 

by receipt of rent, 141 — 143, 144 — 149. 
by disttess, 149, 150. 
by other acts, 142. 

not to assign, 150. 

hw broken, 151. 

effect of licence to assign, 151, 153, 157. 
common law effect of licence, 153. 
statutory offect of, 155, 157. 
now extends only to particular case, 155, 156. 
distinction between conditions not to assign and not to underlet, 
157. 

effect of receipt of rent after breach of condition not to assign, 
157. 

after breach of condition, not to under- 
let, 157. 

none implied as to state of premises on a letting, 265—291. 
not apportionable, at common law, 401. 
effect of 22 A 23 Viet. c. 35 ; 155—157, 401, 402. 
CONFIRMATION. 

of leases by tenants in tail, 36. 
by tenants for life, 42. 
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CONFIRMATION — Continued . 
of leases under powers, 68. 
by infants, 61, 6$. 
to infants, 69. 

CONSERVATORY. 

when not removable by tenant, 863, 365. 
when removable as a trade fixture, 364, 365. 

CONSTABLE. 

attendance of, before breaking open doors, in cases of fraudulent 
removal, 229. 

CONSTRUCTION. 

of covenants, 63, 65, 66, 121, 122. 
of notices to quit, 324 — 326. 

COPYHOLDS. 

leases of, not within Enabling Statute, 39. 
consent of lord to ecclesiastical leases of, 48, 50. 
not within the 59 Geo. 3, o. 12 ; 68. 
surrenders of, 305. 

CORN, see Crops . 

when exempt from distress, 201, 206, 207, 208. 
CORPORATION. 

yearly tenancy, when implied against, 26. 
service of notice to quit on, 328. 

COSTS. 

on nonsuit in replevin, 251. 

COUNTRY, see Custom of Country . 

COUNTY COURTS, see Replevin. 

proceedings in, in replevin, 251 — 254. 

removal of proceedings in repleviu from, 253, 254. 

proceedings in, under Small Tenements Acts, 332, 333. 

jurisdiction of, in such cases, 333, 334. 
proceedings in, to recover double value of premises held over, 
334, 336. 

COURTS OF LAW. 

power of, to relieve against forfeiture, 132. 

to order delivery up of specific chattels, 248. 
to order execution in actions for non-delivery of specific 
goods, 248. 
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COVENANT. 

when implied, 121—123, 137, 280, 281, 283, 387, 397. 

not from use of words u give ” or “ grant,” 84, 
283, 388. 

no particular words necessary to wake, 121, 122. 

statutory forms of, 84, 283, 388. 

how construed, 03, 65, 66, 122. 

when independent, 124, 273. 

when joint or several, 03, 65, 06. 

when construed according to interest, 63, 65, 66. 

what are covenants in law, 388, 397. 

in deed, 397. 

difference between implied covenants and covenants in law, 
388, 397. 

when covenants run with land, 03, 04, 133, 154, 281, 283. 
with reversion, 03, 64, 133. 
when not made with owner oflegal estate, 392. 
effect of “ assigns ” beiug mentioned, 392 — 
395. 

right of heir to sue on covenants in lease of ancestor, 402, 403, 
404. 

of executor, 403, 405. 

liability of heir on, 402, 404. 
of executor of lessor, 403. 
of executor of lessee, 400 — 409. 
married women not liable on, 71. 
actions of, by tenants in common, 03 — 07. 

by joint tenants, 63, 04, 07. 
effect of non-execution of lease by covenantee, 124. 
covenants usually inserted in leases, 121 — 124. 

to pay rent, 123, 125, 106, 184. 
to pay taxes, <fcc., 125 — 129. 
to pay tithe rent-charge, 129. 
to insure, 129 — 132. 
not. to carry on particular trades, 132. 
for quiet enjoyment, 124, 281, 28 2, 
284, 289, 290. 
not to assign, 150 — 157. 

effect of licence on, 153. 
at common law, 153. 
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INDEX. 


effect of licence on, under modern statute*, 
155—157. 

licenoe now confined to 
particular case, 155, 
156. 

effect of licence where 
several co-lessees, 1 56. 
not to assign, does not run with laud, 154. 
to repair, 271 — 275. 

how construed, 271. 
meaning of term “good 
repair,” 271. 

how far age of premises 
can be referred to, 271, 
272. 

what are conditions prece- 
dent to liability of te- 
nant, 272, 273. 
liability of tenant to rebuild 
after fire, 268, 269, 275. 
damages recoverable on, 
274, 275. 

when term still unexpired, 
274. 

when a lease and a sub- 


lease, and lessee has beeu 
Bind by superior laud- 
lord, 274, 275. 
whether costs of first action 
recoverable, 275. 
to repair after notice, 273. 

an independent cove- 
nant, 273. 
to keep in repair, 272, 273. 
for title, 280, 281, 289, 290. 
sgaiutt eviction, 289 — 291. 

CROPS. 

growing, when distrainable, 206 — 210, 241. 

~ statute as to, 206, 241. 
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CHOPS. — Continued. 

growing, if seised in execution how they must be sold, 208, 209,210. 
distress on, seized by sheriff, 208. 
if tenant bankrupt or insolvent, how they must be sold, 
210, 418. 

growing trees, not within statute as to, 206. 
landlord not obliged to resort to, before distraining artioles 
conditionally privileged, 206. 
mode of distraining, 241. 
impounding of, 241. 
sale of, 208—210, 241. 
way-going, 360. 

right to, 350. 

under custom of country, 350 — 357. 
when custom can be incorporated with lease, 276, 349 — 
357. 

CROWN. 

all real property ultimately held of, 2, 3. 
tenancy at sufferance cannot exist against, 32. 
may reserve a rent out of an incorporeal hereditament, 118. 
may distrain off demised premises, 118, 119, 211. 
difference between grants of, and those of subjeots, 119. 

CULTIVATION. 

rights of landlord with respect to, 276 — 279, 349, 351. 
when provisions as to, can be engrafted on a yearly tenancy, 91, 
92, 300, 349, 351. 

effect of custom of country on, 276, 349 — 357. 
contracts as to, when they run with land. 391. 

CURTAINS. 

not fixtures, 198. 

CURTESY, TENANT BY. 
leases by, 6, 52. 
waste by, 259. 

CUSTODY OP LAW. 

goods in, not distrainable, 204. 

CUSTOM OP COUNTER see JSmbUmmU. . 

how cultivation of the premises affected by, 270, 349—357, 391. 
as to seeds, tillage, manure, 6a, 349, 357. 
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CUSTOM OF COUNTRY. — Continued. 

to what tenancies applicable, 276, 349. 

when it can be incorporated with lease, 276, 349, 351. 

not when lease is expressly or impliedly inconsistent with it, 
276* 351. 

instances of application of rule, 353, 356. 

4 as to way-going crops, 350, 356. 
right of tenant to sue landlord on, 357, 376. 
effect of, on right to remove fixtures, 375. 

DAMAGE FEASANT. 

what may be distrained, 205. 

goods distrained, cannot be distrained for rent, 204. 

DAMAGES, soo Repairs . 

recoverable on a covenant to repair, 274, 275. 

DATE. 

of leases, 96, 106, 107. 

deeds take effect from delivery, not from date, 106. 
effect of reference in lease to its date, 106, 107. 

to day of date, 106, 107. 
effect of insertion of impossible date, 107. 

DAY. 

distress must be in day-time, 219. 

DAY OF DATE, see Date, 

DEAN AND CHAPTER, Bee Ecclesiastical Persons. 

DEATH, see Assignment. 
of lessor, 402. 

effect of, 402. 

rights and liabilities of his heir, 403 — 405. 

of his executor, 403—405. 

of lessee, 405. 

effect of, 405. 

liability of his executor, 405 — 409. 

DEDUCTIONS. 

that tenant may make from rent, 125, T27, 129, 170 — 175. 
claims paid to superior landlord, 170, 171* 
principle of rule, 171 — 173. 
effect of claims by a mortgagee, 173. 
of threat of distress by superior landlord, 171* 
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DEDUCTIONS. — Continued . 

mode of claiming, in replevin, 174. 
deduction of land-tax from rent, 175. 

of income-tax, 128, 129, 175. 
of tithe rent-charge, 129, 175. 

DEED, see Lease. 

a hen leases must bo by, 70, 79. 
when surrenders, 79, 305. 
when assignments, 79. 

agent cannot execute, unless appointed by deed, 82. 

takes effect from delivery, 100. 

effect of taking, as a security for rent, 169. 

when custom of country affects a holding by, 276, 277. 

DEER. 

when distrainable, 203. 

DEMAND. 

of rent, in order to create a forfeiture, 166. 

when a waiver of forfeiture, 141, 145. 
when a waiver of notice to quit, 144, 329, 330. 
when necessary before a distress, 218, 219. 

DEMISE, see Lease , Rent 

effect of, by joint tenants, and tenants in common, 63, 64, 327. 

proper words of, 84. 

of incorporeal hereditaments, 116, 117. 

effect of illegality as to part of, 117. 

no warran% implied on, as to condition of premises, 291. 
when contract for title implied on, 280. 
covenant implied from use of word, 280, 281. 

DENIZENS, see Aliena. 
leases to, 72. 
rights of, 72, 73. 

DESERTION OF PREMISES, see Vacant Possession. 

DETERMINATION, see Habendum, Lease . 
of tenancy, 108, 109. 

distress after, 149, 150. 

points relating to, 292. 

inodes in which it may 'take place, 293. 

by effluxion of time, 293. 


m2 
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DETERMINATION. —Continued. 

landlord's right to possession, 293, 330, 
331. 

adverse possession since the 3 A 4 Will 4 
c. 27 ; 22, 32, 190, 191, 294—300. 
by surrender, 303 — 318. 
by forfeiture, 141, 149, 318, 319. 
by disclaimer, 318. 
by notiee to quit, 319 — 330. 
rights of landlord on, 300 —337. 
rights of tenant on, 339 — 358. 

DETINUE. 

for goods distrained, 240. 

DILAPIDATIONS, see Waste . 

DISABLING STATUTES. 

effect of, on leases, 47. 

DISCLAIMER. 

what it is, 318. 

when it causes a forfeiture, 318. 

not when by mere word of mouth, 318. 

waiver of, 319. 

DI TRESS, see Warrant. 

by tenants in common, 67. 

by joint tenants, 67. 

by Pariah Officers, 68. 

difference between and execution, 195. 

for what rents it may be made, 112. 

for rents-seok, 112. 

for fee-farm rents, 112, 113. 

for rent-service, 112, 113. 

by Crown, 118, 119. 

search for, before re-entry, under 4 Geo. 2, c. 28 ; 159, 160. 
right of, not suspended by taking a bond for rent, 169. 
when the right to distrain exists, 188. 
there must be a demise, 188. 

at a fixed rent, 188, 189. 

* rent must be certain, 112, 120, 189. 

may be made on a tenancy at will, 189. 
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DISTRESS. — Continued. 

by agreement, where reservation is not a rent, 189. 
landlord must have a reversion, 189. 
limitation in time, on right, 190. 
only six years’ arrears recoverable, 190. 
effect of non-payment of rent for long periods, 190. 
where right to land is gone, no power to distrain, 190. 
effect of non-payment of rent under a lease in writing, on 
right, 190. 

under a parol lease, 190. 
effect of 3 & 4 Will. 4, c. 27 ; 191. 
of 3 <fc 4 Will 4, c. 42 ; 191. 
second distress when allowed, 191 — 193. 

not where enough might have been taken under first, 192. 
where tenant wrongfully interferes with first distress, 193. 
effect of Bankruptcy and Insolvency Acts on right, 193, 194, 417* 
when demand of rent is necessary before, 218, 219. 
what may be distrained, 194 — 210. 

general rule as to chattels personal, 194. 

exceptions to this rule, 194. 
things absolutely protected, 194. 

fixtures, 194, 195, 197, 199. 

extent of rule as to, 195. 

degree of annexation necessary, 194, 197* 

reason of exemption of, 195, 196. 

anvils, 195. 

lime-kilns, 196. 

kitchen ranges, &c., 196. 

grates, 196. 

granaries, 196. 

millstones, 195, 199. 

machinery, 197, 199. 

looms, 199. 

stocking frames, 197* 

carpets not fixtures, 198* 

nor looking-glasses, 198. 

nor curtains, 198. 

liability of landlord for taking, 199, 232, 
233, 247. 
trover for, 199. 
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DISTRESS. — Continued. 

things privileged for advantage of trade, 200 — 202. 
horse in a smith’s shop, 200. 
cloth at a tailor’s, 200. 
goods at a factor’s, 200. 
goods at an auctioneer’s, 201, 202. 
com at a mill, 201. 

beasts sent to a butcher to be slaughtered, 

201 . 

Bilk at a weaver’s, 202. 
goods at a commission agent’s, 202. 
carriage at agent’s, 202. 
carriage, <ka, at livery, not protected, 202. 
casks at a public house, 202. 
things pledged with a pawn-broker, 202. 
things privileged because in actual use, 202, 203. 
tools being used, 202. 
horse being ridden, 202. 
other things privileged, 203* • 

animals in a wild state, 203. 
bucks and does, 203. 
dogs, 203. 

cattle which escape, 203, 204. 
goods in custody of law, 204. 
cattle and goods of guests at an iun, 204. 
things conditionally protected against, 204, 205. 

animals force natures , 204. 
beasts of plough, 205. 
sheep, 205. 

instruments of husbandry, 205. 
implements of trade, 205. 
books, 205. 

cart colts, and steers, 205. 
on growing crops, 206, 207, 210, 241. 

when they may be sold, 207. 
damages recoverable if they are sold before 
ripe, 207, 208. 

landlord not obliged to resort to, before 
. articles conditionally privileged, 206. 
on growing crops that have been seized in execution, 208. 
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DISTRESS. — Continued. 

on sheaves and stacks of corn, Ac., 207. 

how seized and sold, 207, 210, 241. 
hay and straw seized under, cannot be sold to be consumed 
on premises, 210. 

where the landlord may distrain, 210, 211 — 215. 
on demised premises, 211. 
not on highway, 211. 

exception with respect to Crown, 118, 119, 211. 
other exceptions, 211, 212. 
cattle driven off land to avoid distress, 212. 
on goods, fraudulently removed, 212 — 215, 229, 231. 
when distrain able, 212 — 215, 229 — 231. 
when removal not clandestine, 213, 229. 
not if sold to a bond foie purchaser, 213, 230. 
within what time it must be made, 214, 231. 
act only applies to tenant’s own goods, 213, 229. 
summary proceedings before justices, 213. 
whether rent must not only be due but in arrear, 
214, 231. 

pleas justifying seizure, 214. 
when doors may be broken open, 215, 231. 
landlord must still have reversion, 231. 
on cattle on commons and ways belonging to premises, 215. * 
when the distress Bhould be made, 217, 219. 
not till rent-day is over, 217, 218. 
forehand rent, 218. 

rent payable by custom in advanco, 218. 
between sun-rise and sun* set, 219. 
after expiration of tenancy, 220. 
effect of 8 Anne, o. 14 ; 220, 221. 

where it applies, 220, 221. 
landlord’s interest and tenant’s pos- 
session must continue, 220, 221. 
where tenant retains only part of 
premises, 220. 

where possession continued under 
custom of country, 221. 
set does not apply where tenancy 
ended by disclaimer, 221. 
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DISTRESS. ■Cowiwitwd* 

after notice to quit, 329. 
bow landlord may distrain, 222. . 
in person or by bailiff, 222. 
warrant of distress, 222. 

how it should be framed, 222. 
effect of, 222. 

authority of bailiff under, 222, 223. 
ratification by landlord of bailiff’s acts, 222. 
outer door must be open, 223, 224. 

meaning of this rule, 223, 224. 
exception in cases of fraudulent 
removal, 215, 230, 231. 

seizure, 224. 

what is an abandonment after, 225. 
of goods fraudulently removed, 229, 231. 
inventory, 225. 

how it should be framed, 227, 228. 
notice, 225, 227. . « 

how it Bhould be framed, 225, 227, 228. 
must be in writing, 227. 
want of, does not render distress invalid, 228. 
eliect of mistake in, as to amount of rent due, 228. 
what landlord must do with, 232. 
his power at common law, 232. 
effect of abuse of distress, 232. 

wheu ho became a trespasser ab initio , 232, 233, 238, 245,240. 
duty of landlord, at common law, as to impounding, 232, 
233, 234. 

he was not bound to eed cattle impounded, 

233, 234. 

statutory alterations of power of landlord, 234 — 238. 

liability to provide food for cattle distrained, 

234, 235. 

any person may supply food, 235. 
right, under statute, to recover value of food, 
235, 236. 

right to sell cattle for expenses of food, <fc c., 236. 
what may be retained on a sale, 236. 
right to impound on premises, 237, 238. 
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DISTRESS. — Continued. 

what constitutes an impounding, 238, 239. 
effect of tender of rent, 238. 
remedy if, notwithstanding tender, landlord 
distrains, 239. 

whether trespass will lie, 240. 
impounding of growing crops, 241. 
appraisement, 242, 243, 244. 

number of appraisers, 244. 
how sworn, 244. 
sale, 242, 243. 

when it may be made, 243. 
disposal of overplus, 242. 
when excessive, 240, 247. 
when a waiver of forfeiture, 149, 150. 
when a waiver of notice to quit, 329. 
search for, before ejectment to recover premises, 159, 160. 
after bankruptcy and insolvency, 103, 417. 

DISTURBANCE. 

remedies of tenant for, 279 — 291. 

DOGS. 

whether d is trainable, 203. 

DOOR 

outer, cannot be broken open to distrain, 223. 

may be opened by ordinary means, 224. 
when it may be broken open to distrain goods fraudulently re- 
moved, 215, 230, 231. 

DOUBLE RENT. 

when tenant liable for, 336, 337. 
proceedings to recover, 337. 

what notices to quit are sufficient to entitle landlord to, 337. 
DOUBLE VALUE. 

when tenant liable for, 334 — 336. 
not where fair claim of right, 335. 
landlord must have a reversion, 335. 
proceedings for, 336. 

may be brought in County Court, 336. 
not applicable to a weekly tenancy, 336. 
demand and notice to give up possession, 335. 
how framed, 335. 
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DOUBLE VALUE. — Continued, 

when deman d, <fcc., insufficient, 330. 
how estimated, 330. 

DOWER 

tenant in, 6. 
assignment of, 7. 
waste by tenant in, 259. 

ECCLESIASTICAL LEASING ACTS. 

what leases may be made under, 48 — 52. 
how farming leases must be made, 48, 49. 
what must be reserved out of demise, 49. 
what consents are necessary, 48, 50. 
to what benefices acts extend, 49. 
leases by ecclesiastical corporations, 50. 
of way leaves, water leaveB, «Szc., 50. 
of copyholds, 50. 

by ecclesiastical commissioners, 50, 51. 
leases of capitular and episcopal estates, 51. 

ECCLESIASTICAL PERSONS, 
leases by, 46 — 52. 

under Enabling Statute, 46. 

* when they bind successors, 46, 47, 48, 49. 
effect of Disabling Statutes on, 47, 48. 

eifeot of non-compliance with statutes, 47. 
whon a tenancy from year to year arises, 47. 
renewal of leases by, 48. 
farming louses, by, 48. 

when they may be granted, 48. 
restrictions upon, 48 — 50. 
building leases by, 50. 
mining looses by, 50. 
leasee of water-leaves, 50. 
v way-leaves, 50. 

canals, 50, 
tram-roads, 50. 
railways, 50. 
mines, 50. 

EFFLUXION OF TIME, see Determination. 

EJECTMENT. 

origin of action, 9 — 12. 
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EJECTMENT. — Continued. 

formerly damages only recoverable in, 11. 
extension of judgment in, to term, 11, 12. 
now commenced by writ, 12. • 

not waived by a distress, 150. 

proceedings in, when right to re-enter for non-payment of rent, 
141, 168— ICO. 

right to bring, how affected by Statutes of Limitation, 22, 190, 
295—300. 

ELECTION, see Assignees, Bankruptcy, Forfeiture , Insolvency, Option . 
of landlord to waive forfeiture, 142, 144. 
when once made, landlord cannot go back, 142, 144. 
of assignees to take lease, 410, 417. 

EMBLEMENTS, see Custom of Country. 
what they are, 23, 339 — 350. 

when exteuded occupation allowed by statute, in lieu of, 23, 345. 
principle of right to, 23, 339, 34G. 
on what estates they may be claimed, 339, 341, 344. 
estates of uncertain duration, 339, 341. 
tenancies for life, 339, 340, 341. 
terms for years, 341. 
tenancies at will, 341, 342. 
by widow, 339, 340. 
by husband, 340.* 
by executors, 340, 341. 
by incumbent of a living, 341. 
by tenants by statute-merchant, 342. 
when they may be claimed, 339 — 340. 

when estate determines by act of law, 
339, 340, 343. 

not when it determines by act of 
tenant, 340, 342, 344. 

effect of the 14 & 15 Viet, c. 25 ; 344—346. 

not now claimable on leases at a rack-rent which determine 
by cesser of landlord’s estate, 344, 345. 
an extended occupation allowed instead, 345. 
apportionment of rent in these cases, 182, 183, 345. 
oat of what they may be claimed, 346 — 349. 

only oat of such things as yield 
an annual -profit, 346—349. 
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EMBLEMENTS . — Continued 

out of hump, &c., 348. 

other matters, 348. 
not out o{ trees, 348. 

or grass, 348, 349. 

entry to take, 23, 349. 

rights of person entering, 349. 
effect of custom of country on claims to, 349. 

ENABLING STATUTE 

leases under, 38, 39, 40, 4G. 
what persons were within, 47. 

ENROLMENT. 

of leases by tenants in tail, 41. 

ENTRY, see Actual Entry , inter esse Termini , Re-entry, Years , tenant for. 
lessee cannot bring trespass before, 13, 14. 
by personal representative of lessee, 13, 14. 
use and occupation will not lie before, 14. 
right of, not assignable, 140. 
by landlord on determination of tenancy, 330, 331. 

wheu ho is punishable for a forcible entry, 331. 
to take ombleraents, 23, 349, 357. * 

by mortgagee on land, effect of, 382. 
by executor of lessee, effect of, 40 6. 

EQUITY, see Injunction . 

powers of Court of Chancery under Settled Estates Acts, 45, 4G, 

G2. 

when Court of, will restrain waste, 257, 2G7, 279. 

relieve against forfeiture, 132. 

enforce assignment of a chose in action, 379. 

ESCHEAT. 

of property held by tenant in fee simple, 5. 
mortgage and trust property will not escheat, 5* 

ESTOPPEL. 

leases by, 37* 

effect of recitals in creating, 97 — 102. 
by acknowledgment in a deed of receipt of money, 102. 

if endorsed on deed, no estoppel, 
103. 

when tenant estopped to dispute landlord’s title, 102, 336. 
on surrender by operation of law, 311, 312. 
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ESTOVERS. 

what they are, 258. 

right of tenants of particular estates, 258. 
taking of, by tenant for life, not waste, 200. 

EVICTION. 

what amounts to, 285 — 289. 

implied guarantee by landlord against, 285. 

extends to acts of landlord, 280. 

and of persons claiming under him, 286, 

200 . 

but not to acts of strangers, 280, 290. 
of part of premises oauscs suspension of whole rent, 287. 

but tenant not discharged from covenants, 
except that for payment of rent, 287. 
apportionment of rent, when eviction by title paramount, 287, 
289. 

express contracts against, 289. 

how broken, 289, 290. 

EXCESSIVE DISTRESS, see Diatrcaa. 

EXCEPTION. 

distinction between, and reservation, 115, 133. 
out of demise, 133, 134, 136. 
of trees and woods, 134, 135, 136. 

EXECUTION. 

difference between, and distress, 195. 
growing crops seized under, liable to distress, 208, 241. 
EXECUTORS. 

leases by, 59, 60. 

underleases by, 59. 

one of them may lease, 59, 60. 

leases by, when good as against specific legatees, 60. 

what chattels pass to, 198. 

when entitled to emblements, 340, 341. 

rights and liabilities of executor of lessor, 402—405. 

liability of executor of lessee, 405—409. 

as executor, 405, 407, 408. 

as assignee, 406, 407* 

effect of entry by, 406, 407. 

when liable for rent, 406. 

on other covenants, 406, 407, 408, 409. 
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EXPIRATION OF TENANCY, see Determination , Habendum , Lease. 
FACTOR. 

goods in possession of, when privileged from distress, 200. 

FARMING LEASES. 

by ecclesiastical persons, 48, 50. 

when they may be made, 48. 

restrictions on, 48 — 50. 

under the Ecclesiastical Leasing Acts, 46 — 52. 

FEE-FARM RENT, see Rent . 

FEE-SIMPLE, TENANT IN. 
nature of tenancy, 5. 
when he holds from Crown, 5. 
effect of Statute of Quia Emptores on tenancy, 5. 
escheat of land held by, 5. 
rights of, over land, 257. 

FEE-TAIL, see Tail , tenant in. 

FEME COVERT, see Husband and Wife , Married Woman. 

FEOFFMENTS. 

no louger operate tortiously, 38. 
transfer of land by, at common law, 54. 
must now be evidenced by deed, 79. 

FINES AND RECOVERIES ACT. 

requisites of leases under, 40, 41. 

enrolment of, 41. 

FIRE, see Use and Occupation , Waste. 

liability of tenant for rent when premises have been destroyed by, 
186, 261, 275, 276. 

liability of tenant for, in waste, at common law, 261. 

for accidental fire, 268, 269, 270. 

express contracts as to, 269, 
270, 276. 

how affected by statute, 261, 
269. 

when fire caused by negli- 
gence, 270. 

of tenant to rebuild after, 275, 276. 

FIRE-BOTE, see House-Bote. 
what it is, 258. 
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FIXTURES, sea Distress, Trover . 

what are, 195 — 199, 358—369. 

common law rule as to annexations to freehold, 359, 360. 
relaxation of rule, 360. 
not distrainable, 194, 195 — 199, 247, 364. 
degree of annexation necessary, in order to exempt from distress, 
194 — 199. 

liable to be taken in execution, 195. 

trover for, 199, 372, 373. 

liability of landlord, if broker distrains, 247. 

right to remove where no tenancy, 359. 

right of tenant to remove where no express agreement, 358. 

tenant's and ornamental fixtures, 361 — 364. 

what are, 361 — 364. 

rules for determining, 362, 363. 

landlord’s fixtures, 364. 
trade fixtures, 364. 

what are, 364 — 3G7, 369. 
rules for determining, 365, 367. 
wider rule with respect to, 364 — 367. 
agricultural fixtures, 367, 369. 

machinery, 366. 

buildings and machinery erected for purposes of trade 
and agriculture, 364 — 367, 368, 369. 
how removable, 369. 
month’s notice of intention, 370. 
right of landlord to elect to buy, 370. 
valuation of, 371. 

when removal must take place, 371 — 374. 

before expiration of tenancy, 371. 
or during continu&nco of possession as tenant, 372 
—374. 

right of tenant to remove where express agreement, 375. 
effect of custom, 367, 375, 376. 
valuation of, 376. 

effect of special contracts between landlord aud tenant as to, 375. 

§ 

FOOD, woe Impounding, 

liability to provide, for cattle distrained, 234 — 236. 


FORCIBLE ENTRY, see Entry 
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FOREHAND RENT, 
what it is, 218. 
distress for, 218. 

FORFEITURE. * 

by commission of treason or felony, 137. 
by alienation in mortmain, 137. 
by non-payment of rent, 141, 142, 145, 158. 
by disclaimer, 318. 
waiver of, 141 — 146. 

by receipt of rent, 141 — 146. 
by demand of rent, 144. 
by distress, 149, 150. 
by other acts, 142. 

effect of eleotion by landlord to treat lease as forfeited, 142, 144, 
149. 

of breach being continuing, 130, 143. 
when Court of Equity will relieve against, 132, 153. 
when Courts of Law may interfere, 132. 
determination of tenancy by, 141, 143, 149, 153 — 160. 

FRAUD, see Statute of Fraud*. 

FRAUDULENT REMOVAL, see Distress , Seizure. 

distress on goods fraudulently removed, 212 — 215, 229 — 231. 
effect of statute, 212, 2.14, 230, 231. 
cannot be made after a bond fide sale, 213, 230. 

or after landlord has parted with reversion, 
231. 

within what time it must be made, 214, 231. 
can only be made on tenant's own goods, 213, 229. 
summary proceedings before justices, 213. 
whether rent must be not only due, but in arrear, 214, 
229. 

breaking open of doors, 215, 230, 231. 
seizure of goods in cases of, 231. 

FREEHOLD, see Fixtures. 

annexations to, 194, 359. 

FREEHOLD TENANCIES, see Fee-simple , tenant in ; Curtesy , tenant 
by ; Life , tenant for ; Tail , tenant in. 
different kinds of, 5, 7. 
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FROM. 

meaning of word, 105. 

FURNISHED APARTMENTS. 

whether any implied condition on letting of, 291. 

FURTHER ASSURANCE. 

covenant for, runs with land, 388. 

FUTURE LEASE. 

effect of stipulation for, 13, 85, 86, 91, 92. 

GIVE. 

no covenant implied from use of word, 84, 283. 

GLEBE LANDS, see Parson. 

GLOUCESTER, STATUTE OF, see Statutes . 

GOODS FRAUDULENTLY REMOVED, BeoDistress, Fraudulent Removal, 
GRANARIES. 

when fixtures, 196. 

GRAND SERJEANT Y, see Serjeanty . 

GRANT. 

things which lie in, 74. 

construed most strongly against grantor, 108. 
no covenant implied from use of word, 84, 283, 388. 
effect of, by Crown, 119. 

GRASS, see Crops , Emblements. 

GRATES. 

exemption of, from distress, 196, 363. 

GREENHOUSE, see Conservatory. 

GROUND RENT, see Deductions. 

sub-lessee who pays, when entitled to deduct from his rent, 170, 
171. 

GROWING CROPS, see Crops. 

GUARDIANS IN SOCAGE. 
leaseBby, 59. 

GUARDIANS, TESTAMENTARY, see Testamentary Chwrdians. 
HABENDUM. 

office of, 103. 

may explain, but not contradict the premises, 103, 104. 
its operation as a grant is prospective only, 104. 
limits duration of term, 103, 104. 
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HAY,*see Straw. 

HEIR. 

righto and liabilities of, on lease of ancestor, 402— -405. 
on what obvenants he may sue, 402, 403, 405. 
by what covenants he is bound, 402, 404, 405. 

HEIRLOOMS. 

destruction of, when waste, 260. 

HERBAGE. 

reservation of, not a rent, 115. 

HEREDITAMENTS. 

leases of incorporeal, 76, 77. 

rent cannot issue from, 76. 

HIGHWAY. 

distress on, 211, 215. 

of cattle on, belonging to premises, 215. 

HOLDING OVER, see Tear to Tear. 

HORSES, see Cattle. 

when privileged from distress, 200, 202, 204, 205 

HOUSE-BOTE. 

what it is, 258. 
right to, 258. 

HUSBAND AND WIFE, see Married Woman. 
leases by husband of wife’s land, 52, 53. 
how rent should be reserved, 52. 

effect of husband’s dealing with wife’s chattels real, 53. 
he must reduce choses in action into possession, 53. 
when husband entitled to emblements, 340, 

HUSBANDRY, see Cultivation . 

instruments of, when privileged from distress, 205, 206. 

idiots. 

leases by, 60. 

leases of property of, by Court of Chancery, 60, 61. 
effect of contracts with, 60, 61. 

binding, when no advantage taken of 
lunatio, 60, 61. 

IMPLEMENTS OF TRADE, see Distress. 
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IMPEACHMENT OP WASTE, see Waste. 

leases by tenants in toil, must not be without, 40, 43. 
effect of demise without, 277. 

IMPLIED CONDITIONS, see Conditions . 

IMPLIED COVENANTS, see Covenants. 

IMPOUNDING, see Distress . 
what is, 233 — 241. 
effect of tender of rent before, 238. 
common law duty of landlord with respect to, 233, 241. 
duty and rights of landlord by statute, 234, 237. 
liability to provide food for cattle after, 234 — 236. 
when it may be on premises, 237. 
of growing crops, 241. 

INCOME TAX, see Deductions. 

deduction of, from rent, 128, 129. 

when it must be made, 129. 
contracts between landlord and tenant as to, 129. 

IN-COMING TENANT, see Custom of Country . 

INCORPOREAL HEREDITAMENTS, see Hereditaments. 
INFANTS. 

leases by, 61. 

whether void or voidable, 61, 02. 
leases of lands belonging to, by Court of Chancery, 62. 
leases to, 09. 

effect of disagreement to, at full age, 69, 70. 
liability of, for necessaries, 69, 70. 
meaning of term necessaries, 70, 71. 
liability of, for rent of lodgings, 70, 71. 

INJUNCTION. 

when grantable, to restrain waste, 257, 267, 279. 

by Courts of common law, 279. 

INN. 

distress of- goods in, 204. 

INSOLVENCY, see Assignees. 

effect of proviso making lease void in case of, 151, 152, 343. 
effect of, on right to distrain, 193, 418. 
effect of, on liability of lessee, 193, 418. 
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INSURANCE, see Re-entry. 

covenant to insure, 130 — 132. 
how broken, 131. 
when breach continuing, 130, 143. 
relief against forfeiture for non-insurance, 132. 
at law, 132. 
in equity, 132. 
when it runs with land, 390. 

INTERESSE TERMINI, see Entry , Years, tenant for. 
what is, 13. 

before entry trespass cannot be brought, 13. 
how extinguished, 14. 
by a release, 14. 
by an assignment, 14. 
will not merge in freehold, 14. 

INTEREST ON RENT. 

effect of receipt of, 169, 170. 

INVENTORY, Bee Distress . 
on a distress, 225. 
how framed, 227. 

description of goods seised in, 227, 228. 

IRREGULAR DISTRESS, see Remedies . 

ISSUE IN TAIL 

leases when good against, 40, 4 1. 

JOINT-TENANTS. 

leases by, 63 — 67. 

how they operate, 63. 

whether they must sue jointly or separately on covenants, 63- 
67. 

distress by, 67. 

how they must avow, 67. 

effect of severance of reversion on leases by, 63, 64, 67. 

warrant of distress by, 222. 

notice to quit by, 327. 

service of notioe to quit on, 328. 
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JUDGMENT. 

in ejectment, 10 — 12. 

in actions for detention of chattels, 248. 

in replevin, 250, 252, 254. 

KING, see Crown . 

all property ultimately held of, 2, 3. 

difference between grants of, and those of subjects, 119. 

right of, to distrain off land from which rent issues, 211. 

KITCHEN RANGES. 

exemption of, from distress, 196, 363. 


LAND. 

no implied warranty on the lotting of, 281, 291. 

LAND TAX, see Deductions. 

when tenant may deduct, 125, 175. 

LANDLORD, soe Distress, Rent . 
rights of, 165, 330, 331. 

as to payment of rent, 165 — 170. 

as to repairs, 257 — 276. 

as to cultivation, 276 — 279. 

on determination of tenancy, 330 — 337, 339, 376. 

LANDLORD AND TENANT, see Lessors , Lessees. 
meaning of terms, 3. 

what duties are implied from relation, 137, 172, 173, 280, 281, 
290. 

LANDLORD’S FIXTURES, see Fixtures. 

LANDS CLAUSES CONSOLIDATION ACT. 

apportionment of rent, when land taken under, 183. 

LEASE, see Covenant, Lessors, Lessees. 
what may be leased, 73. 

offices that concern administration of justioe may not, 73. 

of things lying in grant, 74. 

of things lying in livery, 74. 

stamps on, 90. 

by tenants in fee, 36. 

by tenants in tail, 36, 38, 39, 41. 

by tenants for life, 42. 
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LEASES — Continued. 

under Settled Estates Acts, 42 — 46. 

by ecclesiastical person 8^ 46 — 61. 

by husbands, 52, 63. 

under powers, 54. 

by guardians in socage, 59. 

by testamentary guardians, 59. 

by executors and administrators, 59, 60. 

by persons non compos, 60, 61. 

by married women, 61. 

by' infants, 61, 62. 

by joint tenants and tenants in common, 63 — 67. 

by parish officers, 67, 68. 

to infants, 69 — 71. 

to married women, 71. 

to aliens, 7 1. 

to denizens, 72. 

mode in which leases are made, 76. 

when they must be by deed, 76 — 79. 
when by writing, 78. 

when may be by parol only, 78, 79, 81, 83, 89, 
90. 

effect of 8 <!r 9 Viet. c. 106, on, 78, 79, 83, 90, 
381. 

muBt now be by deed, when required to be in 
writing, 79, 90. 

difference between, and agreements for a lease, 
87 — 90. 

effect of Statute of Frauds on, 25, 81, 82, 381. 
requisites to all leases, 83. 
proper words of demise, 84. 
intention to be looked to, 84. 
form of, under 8 & 9 Viet o. 124 ; 84. 
usual incidents to, 95, 96. 
the premises, 96. 
the date, 96. 
the recitals, 97. 
the habendum, 103. 
the reddendum, 111. 
the covenants, 121 — 140. 
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LEASE — Continued . 

of incorporeal hereditaments, 116. 
of tithes, 118. 

effect of non-execution of, by lessor, 124. 
distinction between, void and voidablo only, now overruled, 146 
—148. 

what covenants in, run with land and with reversion, 133, 154, 
281, 282, 386—397. 
effect of death of lessor on, 402. 

* of death of lessee, 405. 

of bankruptcy or insolvency of lessee, 409 — 419 
determination of, 108, 292 — 330. 

by effluxion of time, 293. 
by surrender, 303 — 318, 
by forfeiture, 318. 
by disclaimer, 318. 
by notice to quit, 319 — 330. 

LESSEES, see Lease. 

who may be, 69. 
infants, 69, 70. 
married women, 71. 
aliens, 71, 72. 
denizens, 72. 

LESSORS, see Lease. 

who may be, 3G. 
tenants in fee, 36. 

in tail, 36, 38, 41. 
for life, 42. 

ecclesiastical persons, 46 — 52. 
husbands, leasing wife's land, 52. 
persons acting under powers, 54. 
guardians in Boc&ge, 59. 
testamentary guardians, 89. 
executors and administrators, 59, 60. 
persons non compos, 60, 61. 
married women, 61. 
infants, 61, 62. 

joint tenants and tenants in common, 63 — 67. 
parish officers, 67, 68. 
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LICENCE. 

to assign, 153. 

effect of, on condition not to assign, 153 — 157. 

on covenant npt to assign, 1 54. 
under modern statutes, 155 — 157. 
now only extends to assignment specified, 155, 156. 
effect of, to one of several lessees, 156. 
right of re-entry as to others not affected, 156. 
waiver only extends to particular instance, 156, 157. 
to remove fixtures, 370. 

LIFE, TENANT FOR. 

nature of tenancy, 6, 7. 
leases by, 42. 

under Settled Estates Acts, 42 — 46. 
when binding on remaindermen, 43, 44. 
apportionment of rent, on death of, 42. 
waste by, 7, 260 — 264. 

when representatives of, are entitled to emblements, 339, 341. 
LIME-KILNS. 

exemption of, from distress, 196. 

LIMITATION, STATUTES OF. 

how far right to distrain is affected by, 190, 191. 

as to entry upon and recovery of land, 22, 32, 191, 294 — 300. 

construction of statutes, 292 — 300. 

LIVES. 

tenancies for, 7. 

LODGINGS, see Furnished Apartments . 

LOOKING-GLASSES, 
not fixtures, 198. 

LOOMS. 

exemption of, from distress, 199. 

LUNATICS, see Idiots. 

MACHINERY, see Fixtures. 

when distrainable, 197, 198. 

when an agricultural fixture, 366, 370. 

erected for purposes of trade and agriculture, when removable, 
369, 370. 
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MANURE, see Straw. 

MARLEBRIDGE, STATUTE OF, see Statute*. 

MARRIED WOMAN, 
leases by, 61 . 

under powers, 61. 
leases to, 71. 

right of waiving, 71. 
not liable on covenants, 71. 

* surrender and renewal of leases to, by Court of Chancery, 71. 
assignment to, 398. 

MERGER. 

inUresse termini will not merge in freehold, 14. 

MESNE PROFITS, see Mortgagor and Mortgagee. 

MILL-STONES. 

when exempt from distress, 197. 

MINES. 

leases of, by ecclesiastical persons, 49 . 
exception of, in leases, 136. 
what are minerals, 13G. 
opening of, when waste, 260, 263. 

MONEY PAID. 

when it lies, 174. 

an actual request not necessary, 174. 

need not be paid in discharge of a debt, 174. 

what are voluntary payments, 174. 

property tax paid by tenant cannot be recovered as, 175. 

MONTH. 

tenancy for a, 15, 29. 

MORTGAGOR AND MORTGAGEE 

effect of claim by mortgagee to rent, 173, 174, 381. 
whether tenancy at will exists between, within Limitation Acts, 
22, 296—300. 

rights of mortgagee against tenants of mortgagor, 381. 

where tenancy began before mortgage, 381« 
where after, 381. 

right of moitgagee to bring trespass for mesne profits, 382. 
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MORTMAIN. 

alienation in, works a forfeiture, 137. 

NECESSARIES. 

liability of ififant for, G9 — 71. 
meaning of term, 71. 

NEGLIGENCE, see Fire . 

liability of tenant for fire caused by, 268 — 270. 

NEW LEASE, see Surrender. 

effect of acceptance of, 305 — 308. 

NON-PAYMENT OP RENT, see Re-entry. 

NOTICE. 

of distress, 225. 

must be in writing, 227. 
how to be framed, 227. 
where to be left, 227. 

want of, does not render distress invalid, 228. 
effect of mistakes in, 227, 228. 
covenant to repair after, when an independent covenant, 273. 
to determine a lease at end of seven years, &o., 108. 
of intention to remove buildings and fixtures erected for agricul- 
tural purposes, 370. 

of assignment of reversion must be given to tenant, 381. 
by mortgagee to tenants of mortgagor, 381. 

NOTICE TO QUIT. 

on a yearly tenancy, 24, 29, 30, 319 — 324. 

monthly, or weekly, 29, 30, 323. 
no necessary relation between, and period of tenancy, 
29, 30, 323. 
by parish officers, 69. 

on a yearly tenancy under an invalid lease, 320. 

on a yearly tenancy arising from a holding over, 320, 322, 323. 

insufficient, will not amount to a surrender, 305. 

when to be given, 319 — 324. 

may be on quarter-day, 319, 320. 
effect of custom of country on, 320. 
when entry in middle of a quarter, 321. 
when different parts of premises are entered 
upon at different times, 322. 
when time of entry is doubtful, 322. 
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NOTICE TO QUIT — Continued. 
by joint tenants, 327. 
how given, 324. 

may bo by parol, 324, 337. 
in the alternative, 320. 
effect of mistakes in, 324 — 326. 
how construed, 324, 325. 
service of, 328, 320. 

in ordinary cases, 328. 
by agent, 328. 
on joint tenants, 328. 
on corporation, 328. 
waiver of, 144, 329. 

by receipt of rent, 144, 320. 
by demand of rent, 330. 
by distress, <bc., 329. 
by tenant, 330. 

by a second notice to quit, 329. 
by other acts, 330. 

after an ejectment has been brought, 329. 
what is a sufficient, to enable landlord to recovor double value, 
335, 336. 


double rent, 337. 

not necessary to determine extended occupation allowed by statute 
instead of emblements, 346. 


NURSERY GARDENER. 

right of, to remove greenhouses, <fec., 364, 365. 
trees, 365. 


OCCUPATION, see Use and Occupation. 

OFFICES. 

leases of, 73. 

OPERATION OF LAW, see Surrender. 

OPTION. 

who may exercise, to determine lease, 108, 109. 
of landlord, not to avoid a lease, 142, 144, 146 — 149. 
of assignees of bankrupts or insolvents to accept lease, 409 — 415. 
OR. 

meaning of word, 108. 
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ORNAMENTAL FIXTURES, see Fixtures, 

OUTER DOOR, see Door . 

OUT-GOING TENANT, see Custom of Country, 

PARISH OFFICERS. 

leases by, 67, 68. 

power of, over parish lauds, 67, 68. 

under 69 Geo. 3, c. 12 ; 68. 

leases to, 68. 
distress by, 68. 

power of, over parish property vested in trustees, 67, 68. 
when entitled to legal estate in workhouses, <fcc., 68. 
how leases by, should be executed, 68. 
notice to quit by, 69. 

PAROL, see Lease. 

leases by, when valid, 78, 79, 81, 82. 
notice to quit by, valid, 324, 337. 

PARSON, see Ecclesiastical Persons , Waste. 
leases by, 4G — 62. 

of glubo and lands bolonging to benefices, 48, 49. 
for farming purposes, 48. 
for building purposes, 49, 60. 
of canals, mines, water-loaves, Ac. , 60. 
liability of representatives of, for waste, 262 — 264. 
when on titled to emblements, 341. 

PARTIES TO A DEED. 

when persons not named as, may take benefit of, 97. 
PAWNBROKER 

goods deposited with, cannot be distrained, 202. 

PAYMENT. 

effect of payment of rent, in creating a yearly tenancy, 24, 26. 
must be paid with reference to a yearly holding, 27. 
of rent, 165. 

time of, 166. 
mode of, 167. 
by post, 167. 
by bill or note, 169. 
amount of, 170. 

remedies for enforcing, 183 — 194. * 
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PERMISSIVE WASTE, see Waste. 

PERSONS NON COMPOS, see Idiots. 

PETIT SERJEANTY, Bee Serjeant y. 

PLAINT, see County Courts , Replevin. 

PLOUGH. 

beasts of, when distrainable, 205, 206. 

PLOUGH-BOTE. 

what it is, 258. 

POSSESSION, see Adverse Possession , Vacant Possession. 

right of landlord to, on determination of tenancy, 330 — 337. 

he may re-enter peaceably, 330. 

how punishable for a forcible entry, 331. 

whether liable to an action, 331. 

POUND, see Impounding. 

different kinds of, 233, 234. 
pound-breach, 240. 

summary jurisdiction in cases of, 240. 

POWER OF RE-ENTRY, see Re-entry. 

POWERS. 

leaseB under, 37, 54, 55 — 58. 
origin of, 54. 

leases under, supposed to be contained in instrument creating 
power, 56, 67. 
appendant, 57. 
collateral, 57. 
in gross, 67. 

when leases not in accordance with, are void, 57, 58* 
confirmation of invalid leases under, 58. 

receipt of rent under invalid leases, 58. 
leases by married women under, 61. 

PREMISES. 

in a lease, 96. 
office of, 90. 
contain date, 96, 106. 

and names, Ac., of parties, 96. 
effect of omission of name of a party in, 96, 97. 

PRIVITY OF CONTRACT. 

transfer of, by the 32 Hen. 8, o. 34 ; 384, 393. 
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PRIVITY OP ESTATE. 

transfer of, 396. 

PROPERTY-TAX, see Deductions. 

deduction of, from rent, 126 — 127, 129, 175. 

when it must be made, 129, 175. 
contracts between landlord and tenant as to, 128, 129. 

PROTECTION ACTS, see Bankruptcy. 

no longer in force, 418. 

PROVISO, see Condition. 

what it is, 1 36. 

QUARE EJECIT. 

origin of writ of, 10. 

QUARRY. 

stones in, when minerals, 136. 

QUIA EMPTORES, STATUTE OF, see Statutes. 

QUIET ENJOYMENT. 

implied and express contracts for, 280 — 291. 

coustruotion of contracts for, 280 — 291. 

when contract for, implied from word “demise,” 281. 

no covenant implied from words “ give ” or “grant,” 84, 283. 

effect of .express contracts for, 281, 289. 

remedies for disturbance in, 283. 

what acts amount to a breach of contract . for, 281, 286, 289,291. 

where disturbance by title paramount, 286, 
287, 290. 

where disturbance by a mere stranger, 290. 
effect of express contracts against eviction, 289. 
covenant for, runs with land, 388, 389. 

QUIT-RENT, see Bent 
RAILWAYS. 

leases of, by ecclesiastical persons, 50. 

RATIFICATION. 

of bailiff’s authority to distrain, 222. 

RECEIPT. 

in a deed operates as an estoppel, 102. 
otherwise, if on bade of deed, 103. 

of rent, when a waiver of forfeiture, 141, 142, 144, 145, 149. 
when a waiver of notioe to quit, 144, 329. 
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RECITALS. 

effect of, in a deed, 07. 

when they create an estoppel, 97 — 102. 

where they are intended to be the words of one party 
only, 100. 

RECTOR, see Ecclesiastical Persons , Parson. 

REDDENDUM, see Pent. 
office of, 111. 

different kinds of rent, 1 11 — 113. 

rent cannot be reserved out of incorporeal hereditament, 116. 

excopt by Crown, 118, 119. 
how it should be framed, 119. 

RE-ENTRY. 

power of, 140. 

not assignable, 140. 
how exercised, 140 — 149. 
waiver of right of, 141. 

by receipt of rent, 141, 142, 144, 145, 149. 
by demand of rent, 144. 
by other acts, 142, 144, 149. 
effect of bringing ejectment to enforce forfeiture, 142, 144. 
where covenant broken is a continuing covenant, 130, 131. 

non-insurance, 130, 131, 132, 143. 
upon non-payment of rent, 140, 141 — 149. 

at common law, 158. 

by statute, 158, 159, ICO. 

half a year’s rent must be in arrear, 159, 160. 

no sufficient distress, 158 — 160. 

search for, 159. 

demand of rent, when necessary, 160, 161. 

REMAINDER-MEN, see Confirmation. ' 

when bound by leases of tenants in tail, 38, 39, 40. 
when bound by leases of tenants for life, 42 — 46. 

REMEDIES, see Jction 9 Distress , Ejectment, Replevin. 
for enforcing payment of Tent, 183—194. 
of tenant for a wrongful distress, 245. 

where distress irregular, 245. 
where no right to distrain, 247. 
where distress by a stranger, 247. 
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REMEDIES — Continued. 

where landlord distrains improperly, 248. 
by actiou of replevin, 248 — 254. 
when trespass will lie, 246, 247. 
when trover, 246, 247. 
when no rent at all due, 246. 
against landlord for disturbance in possession and 
quiet enjoyment, 279 — 291. 
of landlord for non-repair, &c., 271, 274, 278. 

for improper cultivation, <fec., 278, 279. 

REMOVAL, see Fixtures , Replevin . 

of proceedings in replevin into Superior Courts, 253, 254. 
of fixtures, when it must be made, 371 — 374. 

RENEWAL. 

of leases by ecclesiastical persons, 48. 
surrender for purpose of, 317. 
covenant for, runs with land, 388. 

RENT, see Distress , Lease , Payment. 

ancient, reserved on leases by tenants in tail, 40. 
nature of. 111, 112, 168. 
different kinds of, 112 — 121. 
what constitutes a rent, 112, 120. 
rent-service, 112, 114. 
rent-chaige, 112, 113. 
rent-seck, 112, 114. 
fee-farm rent, 114, 115. 
quit-rent, 113. 
must be certain, 120, 189. 
amount of certainty requisite, 120, 189. 
must not be part of thing demised, 115 . 
cannot issue out of incorporeal hereditament, 116 — 119. 
or out of goods, 116. 

when such reservation binding as a contract, 

116, 117. 

exceptions to rule, 117, 118. 

effect of demise of two things, one of which will not support a 
rent, 116, 117. 

effect of illegality of letting as to part of premises, 117. 
may be reserved on a reversion, 1 17, 189. 
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BENT, — Continued. 

must be reserved to lessor, 119k 

effect of reservation to a stranger, 119, 120. 

covenants to pay, 121, 123, 

effect of receipt of, on forfeiture, 141 — 149. 

effect of distress for, on forfeiture, 149, 150. 

re-entry for non-payment of, 140, 141 — 149, 158. 

at common law, 158. 
by statute, 158, 159, 1G0. 
rights of landlord as to payment of, 105. 
time at wbioh it is payable, 166, 167. 
demand of, in order to create a forfeiture, 166. 
tender of, to prevent a forfeiture, 166. 
mode of payment of, 167 — 170. 
to an agent, 168. 
by post, 168. 

high nature of demand for, 168. 

effect of taking a note in payment of, 169. 

of giving a bond for, 169. 
remedies for enforcing payment of, 183 — 194. 
tenant still liable to pay, though premises destroyed by fire, 186, 
261, 275. 

what agreements amount to an excuse for non-payment of, 304. 
apportionment of, 42, 176 — 183, 344. 

on eviction, 287, 288. 

RENT-CHARGE, see Rent. 

RENT-SEC K, see Rent 
distress for, 112. 

RENT-SERVICE, s me Rent. 

REPAIRS, see Underlessees, Waste. 

rights of landlord as to, 257 — 276. 

no implied obligation on landlord to repair, 280, 281, 290. 
when an implied obligation on tenant to do, 257, 270. 
express contracts by tenant as to, 271—276. 

how construed, 271 — 275* 

inn with land, 388, 389* 

meaning of term “ good repair, 1 ’ 271. 

how far age of premises can be referred to, 271. 

* B ‘ ■ ■ 
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REPAIRS. — Continued . 

wbat are conditions precedent to tenant’s lia- 
bility to do, 272, 273. 

when tenant bound to rebuild after fire, 261, 
275. 

damages recoverable on, 274. 

where term still unexpired, 274. . 
where a lease and a sub-lease, and 
lessee has been Bued by superior laud- 
lord, 274, 276. 

whether costs of first action recoverable, 
275. 

contracts to keep in repair, 271* 

to repair after notice, 273. 

when an independent covenant, 273. 


REPLEVIN. 

nature of action, 248 — 251. 
mode of pleading in, 174. 

when it lies for goods distrained after tender of rent, 239, 240. 
proceedings in, at common law, 248, 249. 

under Statute of Marlebridge, 249, 250. 
under earlier law, before sheriif, 249. 
bond and sureties how taken, 249, 250. 
assignment of bond, 250. 
how broken, 250. 
responsibility of sheriff, 250. 
what was a prosecuting of suit with effect, 250. 
modern alterations in law, 251. 
right to begin action in Superior Courts, 251, 252. 
powers of sheriff in, now taken away, 251. 
proceedings now, before County Court registrar, 251. 
r provisions as to, of Common Law Procedure Act of I860 ; 251. 
proceedings in, in County Court, 252. 
application to registrar, 252. 

sureties, 252. 

bond, if suit is to be in Superior Court, 252. 
bond, if proceedings are to be in County Court, 253. 
bonds, given to opposite party, 253. 
deposit of money in lieu of bond, 253. 
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REPLEVIN* — Continued. 

mode of trying ease in Gouuty Court, 263. 

right to a jury, 263. 
appeal from«County Court, 253. 
removal of proceedings by certiorari, 253. 

when title in question, 263, 264. 
when rent exceeds 201., 254. 
action in Superior Court, how begun, 254. 
effect of verdict for plaintiff, 254. 
of verdict for defendant, 254. 
form of judgment, 250, 254. 

RESERVATION. 

distinction between, and exception, 115, 134 — 136. 
REVERSION, see Assignment 

rent may be reserved on, 117. 

laudlord must have, in order to distrain, 189. 

rights of assignee of, 383 — 402. 

expectant on a lease not destroyed by surrender, 316. 
effect of assignment of part of, 400. 

of assignment cf, in part of land, 400. 

REVERSIONER, see Assignment , Reversion. 

when bound by leases of tenant in toil, 38 — 42. 

of tenant for life, 42 — 52. 

RIGHTS OP LANDLORD. 

as to repairs, 257 — 276. 

as to cultivation, 276 — 279. 

on determination of tenancy, 330 — 337. 

RIGHTS OF TENANT. 

to possession and quiet enjoyment, 279 — 291. 
no implied contract by landlord that premises are fit for habita- 
tion, 291. 

on determination of tenancy, 338 — 356. 

as to emblements, 339 — 349. 

way-going crops, 350 — 368. 

fixtures, 358— -376. 

SALE. 

of cattle distrained for expenses of food, 4a, 234, 236. 
notice of, 236. 
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SALE. — Continued. 

what must be done with proceeds, 236. 
of distress, 242—244. 

bow five days are to.be reckoned, 243. 
how to be conducted, 243, 244. 
appraisement, 243. 
of growing crops, 207, 241. 
of bay, straw, <fca, 207, 209. 

in cases of bankruptcy or insolvency, 210, 418. 

SECOND DISTRESS, see Distress. 
when it may be made, 191. 

not if rout could have been obtained under first, 191, 193. 
otherwise, if tenant interferes with first distress, 193. 

SECOND NOTICE TO QUIT, 
effect of, 329. 

SECURITY FOR RENT. 

effeot of taking, 169, 170. 

on right to distrain, 169, 170. 

SEIZURE, see Crops , Distress. 
of distress, 224. 

when goods fraudulently removed, 213, 229. 
of crops, under a distress, 207, 209, 241, 418. 
under an execution, 208. 


SERJEANTY. 

holding by, 3. 

now, in effect, a socage tenure, 3. 

SETTLED ESTATES ACTS. 

who may make leases under, 9, 42. 

what may be leased under, 43. 

for what term, 43. 

under what conditions, 43. 

upon whom demises under, are binding, 43, 45. 

leases of copyholds under, 44, 45. 

what are “ settled estates ” under, 45. 

.building and repairing leases under, 45. 
powers of Court of Chancery under, 45, 46, <62. 
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SALE — -Continued, 

over leases of lunatics’ lands, 61. 
over leases of infants’ lands, 62. 

SEWERS RATE, see Taxes, 

SHEEP, when privileged from distress, 205. 

SHERIFF, former liability of, for taking insufficient sureties in replevin, 
250. 

SMALL TENEMENTS ACTS, 
proceedings under, 332. 

in County Courts, 332 — 334. 

when landlord liable in trespass for, 332. 

warraut of possession under, 333. 

SOWING, see Cultivation. < 

of land with improper crops, iuj unction against, 270. 

SPECIFIC CHATTELS. 

power of Courts of law to order delivery up of, 248. 

SPECIFIC GOODS. 

execution in action for non delivery of, 248. 

STAMPS. 

on agreements, 00. 
on leases, 00. 
on receipts, 168. 

not required on warrant of distress, 222. 

STATUTE OF FRAUDS, see Statutes. 

yearly tenancy under lease void by, 25. 
effect of, on leases, 78 — 83. 

on agreements, 03, 04, 304. 
on surrenders, 304. 

when yearly tenancy arises on leases void under, 25, 81. 
STATUTE OF USES, see Utee, Statute i. 

STATUTES. 

9 Hen. 3, c. 36 ... 137. 

61 Hen. 3, >t. 4 ... 206. 

of Maiiebridge, (52 Hen. 3,) c. 4 ... 237. 246. 

o. 15 ... 211,212. 
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STATUTES. — Continued. 

c. 21 ... 249. 
o. 23 ... 259. 

of Gloucester, (6 Ed. 1, c. 5) 259. 

of Westminster, the 2nd (13 Ed. 1) ... 6, 249. 
of Quia Emptores, (18 Ed. 1, c. 1) ... 5, 113. 

5 A 6 Ed. 6, c. 16 ... 73. 

of Uses, (27 Hen. 8, c. 10) ... 13, 14, 64, 65. 

32 Hen. 8, c. 7 ... 118. 

32 Hen. 8, c. 16 ... 72, 

32 Hen. 8, c. 28 ... 38, 39, 40, 41, 46, 52. 

32 Hen. 8, o. 34 ... 384, 396, 397, 400. 

1 A 2 Phil. A M. c. 12 ... 237. 

1 Eliz., c. 19 ... 47. 

13 Eliz.^ e. 10 ... 47. 

14 Eliz., o. 11 ... 47. 

14 Eliz., c. 14 ... 47. 

18 Eliz., c. 11 ... 47. 

43 Eliz., o. 9 ... 47. 

1 J&o. 1, c. 3 ... 47. 

12 Car. 2, c. 24 ... 59. 

. 17 Oar. 2, c. 7 ... 250, 264. 

29 Car. 2, c. 3 ... 78, 80, 81, 82, 93, 94, 304, 305, 381, 382. 

2 Wm. <fe M., a. 1, c. 6 ... 207, 226, 239, 242, 248. * 

4 Anne, c. 16 ... 379, 380. 

6 Anne, c. 31 ... 268. 

8 Anne, o. 14 ... 149, 160, 212, 219. 

10 Anue, c. 14 ... 268. 

4 Geo. 2, o. 28... 113, 114, 168, 169, 160, 189, 207, 317, 334. 

11 Geo. 2, o. 19 ... 42, 167, 177, 184, 189, 206, 207, 212, 

216, 218, 229, 232, 937, 241, 246, 246, 
' 260, 261, 334, 337. 

6 Geo. 3, e. 17 ... 118. 

12 Geo. 3, o. 73 ... 268. 

14 Geo. 3, o. 78 ... 132, 268, 276, 390. 

38 Geo. 8, a 6 ... 176. 

89 A 40 Geo. 3, o. 41 ... 48. 

43 Geo. 3, a 126 ... 168. 

49 Gea 8, a 126 ... 74. 

61 Gea 3, a 64 .1. 378. 
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STATUTES. — Continued. 

66 Geo. 3, o. 60 ... 208, 210, 418. 

67 Geo. 3, c. 62 ... 334. 

67 Geo. 3, o. 93 ... 243, 244. 

69 Geo. 3, o. 12 ... 08. 

6 Geo. 4, c. 16 ... 410, 411, 410, 417. 

11 Geo. 4 and l Will 4, a 66 ... 62, 71. 

3 & 4 WilL 4, o. 27 ... 22, 32, 190, 101, 267, 278, 293—300. 
3 A 4 Will. 4, o. 42 ... 191. 

3 A 4 Will. 4, e. 74 ... 0, 40, 63. 

4 A 6 WilL 4, o. 22 ... 42, 177, 178, 179, 182. 

4 & 6 Will. 4, e. 92 ... 41. 

6 A 6 WilL 4, a 69 ... 234. 

6 & 6 WilL 4,' c. 69 ... 68. 

6*7 WilL 4, o. 20 ... 48, 49, 60. 

6 & 7 WilL 4, c. 04 ... 48. 

6*7 WilL 4, c. 71 ... 78, 118, 129, 176, 182. 

1 A 2 Viet., c. 74 ... 332. 

1 A 2 Viet., c. 110 ... 418. 

6 A 6 Viet, c. 27 ... 48. 

6 A 6 Viet., c. 35 ... 128, 176. 

6 A 6 Viet., c. 97 ... 261. 

6 A 6 Viet., c. 108 ... 48, 60, 61. 

6 A 7 Viet., c. 30 ... 240. 

7 A 8 Viet, a 66 ... 72. 

7 A 8 Viet., c. 76 ... 80, 302. 

7 A 8 Viet., c. 84 ... 269. 

8 A 9 Viet., c. 18 ... 183. 

8 A 9 Viet., c. 106 ... 26, 74, 76, 78, 79, 80, 82, 84, 89, 97, 
140, 283, 305, 316, 382, 388. 

8 A 9 Viet., c. 124 ... 84 

9 A 10 Viet., a 95 ... 332. 

10 A 11 Viet, c. 83 ... 73. 

12 A 13 Viot, a 26 ... 68. 

12 A 13 Viet, a 92 ... 234. 

12 A 13 Viet, e. 106 ... 411, 416, 417, 418. 

12 A 13 Viet, a 110 ... 68. 

13 Viet, o. 17 . . 68. 

13 A 14 Viet, a 60 ... 6. 

13 A 14 Viet, e. 97 ... 91. 
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STATUTES. — Conttnutd. 

14 A 16 Viot, a 25 ... 23, 129, 182, 204, 208, 346, 300. 

14 ft 16 Viet., a 104 ... 6L 

16 ft. 16 Yiot, a 76 ... 12, 67, 169, 160, 184, 240. 

16 ft 17 Viet, c. 69 ... 168. 

16 ft 17 Viot., c. 70 ... 60. 

17 ft 18 Viet., e. 32 ... 183. 

17 ft 18 Viet, e. 60 ... 236. 

17 ft 18 Viot, o. 83 ... 91. 

17 ft 18 Viet, e. 116 ... 61. 

17 ft 18 Viet, e. 126 ... 248, 267, 279. 

18 Viot, o. 13 ... 60. 

18 ft 10 Viet., o. 122 ... 269. 

19 ft 20 Viet., & 97 ... 248. 

10 ft 20 Viet., c. 108 ... 169, 261, 262, 263, 333, 334. 

19 ft 20 Viet., c. 120 ... 7, 41, 42, 43, 44, 63, 61, 62. 

21 ft 22 Viot., e. 67 ... 60. 

21 ft 22 Viot, o. 77 ... 46, 63. 

22 ft 23 Viet, e. 36 ... 132, 166, 401, 408. 

23 Viet., o. 16 ... 90. 

23 ft 24 Viot, o. 38 ... 166—167. 

23 ft 24 Viot, o. 126 ... 132, 261. 

24 ft 26 Viot, o. 106 ... 61. 

24 ft 26 Viet, o. 134 ... 161, 411, 412,419. 

25 ft 26 Viot, e. 62 ... 61. 

26 ft 27 Viot., a 95 ... 61. 

27 ft 28 Viot, o. 46 ... 46, 46. 

STOCKING-FRAMES. 

when fixtures, 197. 

STRAW, see Crops. 

seizure of, under distress, 207, 209. 
side of, by sheriff, under execution, 208. 
if seized under distress, cannot be sold to be consumed on pre- 
mises, 2101 

effect of custom on liability of tenant to leave, on premises, 349, 

363, 357. 

sale of bay, straw, ft&, under bankmptoy, 210, 418. 

under insolvency, 210. 
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SUFFERANCE. 

tenancy at, 30, 32. 

cannot exist against Crown, 32. 

When it arises, 30 — 32. 
cannot be conveyed, 31. 
never arises by contract, 31. 

SUFFICIENT DISTRESS, see Re-entry. 

SURETIES, Bee Replevin. 

sheriff, when formerly responsible for taking insufficient, in re- 
plevin, 250. 

SURRENDER OF LEASE, 
meaning of term, 303. 
operation of, 304. 
express, 304. 
at common law, 304. 

since Statute of Frauds, and 8 A 9 Viet. c. 106 ; 79, 304. 
when it must be by deed, 79, 305. 
infuturo, 305. 

by act and operation of law, 305 — 315. 
taking a new lease, 305, 306. 

a mere agreement for a new demise will not 
operate as, 306. 

effect of invalidity of new lease, 307. 
by other acts, 308. 
recent decisions as to, 309 — 345. 
rights of third parties not affected by, 315. 

effect on underleases, 316, 317. 
on annuities, 315. 

effect of, on rights of surrenderor, 316. 
merger of reversion, 316. 

rights incident to reversion now preserved by 
statute, 316. 

on liability of surrenderor, 317. 

* for purpose of renewal, 317. 

statutory preservation of remedies against under- 
lessees, 317. 


of unprofitable premise^ by an executor, 407. 
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SUSPENSION. 

of right to distrain, 169. 
of rent by eviction, 287. 

not by a trespass, 287. 

TAIL, TENANT IN. 

nature of tenancy, 6, 38. 
how barred, 6. 

after possibility of issue extinct, 7, 44. 

powers of leaning of, under Settled Eatatos Act, 7, 44. 

right of, to out timber, 7. 

leases by, 38. 

when they bind issue, 38, 39. 
effect of receipt of rent by issue, 38. 
under Enabling Statute, 38 — 40. 

Fines and Recoveries Act, 40 — 42. 

Settled Estates Acts, 42 — 45. 

TAXES, see Covenant 

offeot of covenants to pay, 125 — 130. 
what k a parliamentary tax, 125, 127, 128. 

parochial, 126, 127, 128. 
liability to pay sewer’s rate, 128. 

income and property tax, 127, 128, 129, 175. 
tithe rent-charge, 129, 175. 

TEMPEST, see Act of Qod, Waste. 

TENANCY, see Curtesy, tenant by ; Fee-simple , tenant in ; Lessors ; 
Lessees ; Li/e , tenant for* ; Tail , tenant in ; Tenants in common ; 
Years, tenant for ; Year to Year 5 Weekly tenancy ; Will , 
tenant at. 

TENANT’S FIXTURES, see Fixtures. 

TENANTS IN COMMON, 
leases by, 63 — 67. 
how they operate, 64. 

whether they must sue jointly or separately on covenants, 63 — 

<7. 

how they must avow, 67. 
ejectment by, 67. 
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TENDER. 

of rent, to prevent a forfeiture, 166. 
to prevent a distress, 238. 

effect of, before the impounding, 238. 

after the impounding, 238, 230. 
of amends, when distress irregular, 246. 

TENURES. 

general view of, 1. 

introduction of preBeqt system of, 2. 

TERM 

duration of, how measured, 103, 104, 105, 107. 
effect of habendum in fixing, 103, 104. 
when to begin from date of lease, 104, 105. 
when from day of date, 104, 105, 107. 

may run from one date in computation, and from another in 
interest, 106. 

option to determine, at end of a certain time, 107 — 109. 

who may exercise it, 108, 109. 
determination of, 292 — 329. 

TERMINATION OF CONTRACT, see Determination. 

TESTAMENTARY GUARDIANS, 
leases by, 59. 

difference between, and guardians in socage, 59. 

TILLAGE, see Cultivation , Custom of Country . 

TIMBER. 

cutting of, by tenants for life, 7. 
by tenauts in tail, 7. 
exception of, in leases, 133, 135. 
felling of, when waste, 260, 264, 265. 

TITHE RENT-CHARGE, see Covenant , Tithes. 
effect of covenants to pay, 129. 
right of tenant to deduct from rent, 1 29, 175. 
remedy of succeeding tenant* 129. 

contracts respecting, between landlord and tenant, 129, 175. 

, neither landlord nor tenant personally liable for, 129. 
apportionment off 182. 
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TITHES, we Tithe Rent-Charge. 
leases of, 73, 77, 118. 

oannot now be made, 78, 118. 

right of tenant to deduct tithe re at -charge from rent, 129, 175. 

TITLE. 

when contract for, implied on a demise, 280, 281. 
right of tenant to dispute landlord’s, 102, 336. 

TITLE-DEEDS. 

covenant to produce, runs with land, 391. 

TRADE. 

covenant not to carry on offensive, 132. 
goods left in way of, not distrainable, 200 — 202. 
implements of, when distrainable, 203, 205. 

TRADE-FIXTURES, see Fixtures . 

TRADERS AND NON-TRADERS. 

distinction between, abolished, 411, 419. 

TRAM-ROADS. 

leases of, by ecclesiastical persons, 50. 

TREES, see Exception. 

exception of, in leases, 133 — 136. 

growing in a nursery ground, not distrainable, 206. 

removable by tenant, 365. 
cutting down of, when waste, 260, 264. 
emblements not claimable out of, 346. 

TRESPASS. 

tenant cannot bring before entry, 13, 14. 
when it may be brought with respect to goods, 15. 
may be brought although tenant does not personally occupy 
. land, 15. 

effect of death of tenant for life on his tenant’s right to bring, 15. 
when it lies against landlord for abuse of distress, 205, 232, 238, 
240, 245—248. 

for continuing on premises after distress, 240. 
when he is liable in, for acts of broker, 247. 
by lessor, does not suspend rent, 287. 
effect of, on lessee by a stranger, 287. 
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TRESPASSER AB INITIO. 

when landlord becomes, by abase of distress, Ac., 199, 205, 232, 
233, 234, 238, 240, 245—247, 248. 

TROVER. 

will not lie for unsovered fixtures, 199, 373. 
will not lie for goods distrained if any rent due, 246. 
when goods can be recovered in specif 247, 248. 

UNDERLEASE, see Underletting. 

UNDERLESSEES, see Deductions, Repairs. 

rights of, between themselves, 174, 175. 

rights of, when compelled to pay rent, or distrained on by supe- 
rior landlord, 1 7 0 — 1 74. 
liabilities of, to their lessor, 274, 275. 

in cases of non-repair, 274, 275. 

UNDERLETTING, see Underlessees. 

when a breach of a covenant not to assign, 152, 153. 
distinction at common law between conditions not to underlet, 
and not to assign, 157. 

USE AND OCCUPATION. 

does not lie before entry, 14, 187. 

will not lie unffeas there is a contract, 21, 185 — 187. 

at common law, 184. 

by statute, 184. 

not defeated by showing a demise not under seal, 184. 

when it lies if possession is under a contract of sale, 185. 

liability of tenant for, when premises destroyed by fire, 180. 

what a sufficient occupation, 185, 187. 

occupation need not be personal, 187. 

effect of holding over, by one of two lessees, 187. 

right of defendant to show that landlord’s titlo has expired, 187. 

against assignees of bankrupts, 415. 

USES, see Statutes. 

statute of, 54. 

origin of, 54, 55. 

execution of, 55. 

cannot be limited on an use, 55* 
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VACANT POSSESSION. 

proceedings to recover premises when deserted, 334. 

examination of, by judges of assize, 334. 

VALUATION. • 

of fixtures, 371, 376. 

VALUE, see Double Value . 

• VOID OR VOIDABLE, 
leases, 145—148. 

VOID LEASE, see Year to Year . 
holding under, 81, 302. 

VOLUNTARY WASTE, see Waste. 


WAIVER, see Forfeiture, Notice to quit. 
of forfeiture, 141 — 150, 152. 
of notioe to quit, 144. 

of conditions and covenants not to assign, 153 — 157. 

WARRANT, see Distress . 

of distress, 222. # 

does not require a stamp, 222. 
how framed, 222. 
should be signed by landlord, 222. 
authority of bailiff under, 226. 
by one joint tenant, 222. 
where part of claim is legal, part illegal, 222. 
effect of ratification, 222, 247. 
of possession, under Small Tenements Acts, 333. 

WARRANTY. 

none implied on a demise, 291. 

WASTE, see Impeachment of Waste. 

at common law, 258 — 268. 

, «■ 9 

difference with respect to, in estates created by law, and by 
contract, 258. 
by statute, 259. 
voluntary, 260, 261. 
permissive, 261 — 268. 

by tenant in tail after possibility of issue extinct, 7. 
tenant at mill cannot commit, 19, 267. 
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W ASTE — continued. 

by tenant by the curtesy, 259. 

by tenant in dower, 259. 

by tenants for life, 7, 260, 262 — 264. 

what acts amount to, 261, 264, 265, 268. 
cutting of trees by, 260, 265. 
taking of timber by, 261. 
allowing walls to become' ruinous, 261. 

river banks, 
261,264. 

when liable for damage done by tempest, <ba, 
261, 262. 

effect of express contracts agaiust, 262. 
destruction of house by fire, 261, 268, 276. 
liability for, of representatives of a parson, 262 — 264. 
by tenants for years and at will, 20, 204, 267. 

when liable for permissive, 265, 267. 
for voluntary, 267. 

power of Courts of Law and of Equity to grant injunctions against, 
267, 279. 

by accidental fire, 261, 268, 275. 

effect of statute of 6 Anne, c. 31, and 14 Geo. 3, 
o. 78 ; 268—270. 

effect of demise without impeachment of, 277. 
action of, 267, 278. 
action on case, in nature of, 267, 278. 
effect of express contracts against, 271. 

liability of tenaut to repair after fire, 275. 

WATER-LEAVES. 

leases of, by ecclesiastical persons, 50. 

WAY, see Highway. 

WAY GOING CROP, see Crops. 

WAY-LEAVES. 

leases of, by ecclesiastical persons, 50. 

WEEKLY TENANCY. 

notice to quit on, 30, 319, 323. 

WESTMINSTER, STATUTE OF, see Statute*. 

WIFE, see Husbwnd and Wife. 
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WILL, TENANT AT. 

nature of tenancy, 16, 17, 21, 23, 31. 
determination of tenancy, 1 7. 

by what acts of tenant, .17 — 20. 
by what acts of landlord, 17 — 20. 
by assignment, 19. 
effect of insolvency of tenant, 19. 
cannot commit waste, 20, 267. 
when tenancy arises by implication, 20. 

when possession under a contract of sale, 20, 21, 
186. 

tenancy not assignable, 22. 

When it may be extended into a yearly tenancy, 22. 
statutory limitation on right to recover land, when a tenancy at 
will exists, 22, 32, 295 — 300. 
distress on, 189. 

when mortgagors tenants at will, within Limitation Acts, 22, 
296—300. 

when he may claim emblements, 341, 342. 

WOODS, see Exception , Timber , Trees . 

• exception of, in leases, 133 — 136. 

YEARS, TENANT FOR, see Year to Year . 
origin of tenancy, 8, 22. 
in ancient timeB had no estate in land, 9. 

could not bring an action for land, 9. 
remedy by ejectment, when given, 10, 11, 12. 
nature of tenancy of, 13, 14. 

must be for a time certain, 13, 15, 16,* 20. 
may be for less than a year, 15. 
tenant must enter, 13. 

till entry, he has only an interesse termini , 13. 
oaunot bring trespass before entry, 13, 14. 
effect of release to him before entry, 14. 

of assignment by him before entry, 14. 
of release by him before entry, 14. 
entitled to enter notwithstanding lessor’s death, 14. 
hi* executor may enter, 14. 

not liable for use and occupation before entry, 34, 187. 
may bring trespass, although not in personal occupation, 15. 
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YEARS, TENANT FOR. — Continued. 

effect on tenancy of death of lessor tenant for life, 1 5. 
tenancy always created by express contract, 20. 
time at which tenancy is to end must be prefixed, 13, 16. 
notice to quit by, 24, 29, 319. 

TEAR TO YEAR, see Years tenant , for ; 
origin of tenancy from, 22. 

emblements on, 23. 

notico to quit on, 24, 30, 319 — 323. 

has reference to commencement of 
holding, 24, 30, 319, 321, 322. 
when implied from payment of rent, 24 — 28, 81, 
83. 

from admission ofrent in account, 20. 
against a corporation, 26. 
how far circumstances may be ex- 
plained, 28. 
assignment of, 28. 

after entry under a void lease, 81, 302. 
when it arises on a holding over, 26, 81, 83, 300 — 
303. 

how far terms of lease oan be applied 
to it, 80, 83, 300—303. 
provisions as to cultivation, 83, 276, 
303. 

notico to quit on, 300, 301, 302, 
320. 

tenancy for two years certain, 323. 


THE END. 


X s 
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saying that it reflect, tbo highest honour upon when ho undertook no onerous a labour. The 
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intellectual qualities— a depth nf Intellect to general principles which govern tho legal role- 
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undertako and execute such a task. A work been mu<h changed, and wo are not aware oC 

has lately appeared from tho jam of Mr. N. any single work which has brought the whole 

Liudlcy, entitled ‘A Troatiso on the Iaw of Mibj ect of partnorebin together, and jiresentcd it 

rartnership, including its application to Joint* as it at present stands in tho BUtuto-boak and 

Stock and othor Companies,’ wliich supplies the Reiwrts.”— The Tuna, Novembers, 1880, 


tho want to which we liavo alluded, and prov< 
that its author did not overrate his abllltfc 


Mr. lindloy approaches his labours iu a 
philosophical spirit Ho first lays down the 
general principles which govern tho legal rela- 
tion of partuor*. and tlionee brauehos Iutothoso 


hihtles, and all the Intricate and costly mysteries 
of the winding-up procoss, are hero ftilly de- 
veloped. The book was wonted, for the law has 
been mu< h changed, and wo are nob aware of 
Any single work which bos brought the wliolo 
subject of partnership together and presented it 
os it at present stands in tho Statute-book and 
the Rqwrts.”— The Timet, November 2, 1880, 


%* The Supplement may be bad eepnrately, price 16a doth. 

In T/tixe vole . Royal 8t». Price 51. 15#. Od. cloth. 

RUSSELL ON CRIMES. 

Fourth Edition. 

A Treatise on Crimes and Misdemeanor*. By Sir William Oldnall Kudsell, 
Knt„ late Chief Justice of Bengal. Fourth Edition. By Chaeles Sprenoel 
Greayes, Eaq , one of Her Majesty’s Counsel. 

# ^ _____ 

12mo. Price 14 9. doth. • 

DAVIDSON’S CONCISE PRECEDENTS. 

Sixth Edition. 

Concur Precedents in Conveyancing, adapted to the Act to amend the Law 
of Real Property, 8*9 Viet e. 106; with Practical Notea and Obetnptlon* on the 
Act, and on the Act for the Corner of Attendant Term*. By Charms Davidson 
Esq., of Lincoln’s Inn, Barrister-at-Law, and late Fellow of Christ’* College, Cam- 
bridge ; and M.B. Staptltov, Eeq? of thelnner Temple, BarrieUrablNW. 186 * 
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In One VoL Royal 8w. Price U 16#. cloth, 

MACLACHLAN’S LAW OF MERCHANT SHIPPING. 

A Treaties oh thb Law or Mbrcbamt Shipping, with Supplement, By David 
Maclacdian, M.A., of the Middle Temple, Barristor-ot-Law. 1662. 

Law or tiir Master's Contracts Abroad — “ There in a singular absence of authority on this 
subject m our own Omrfc*."— Soo tbo recent decision of tUo Court or Quota h Bench, in Lloyd 
v Guibort, 4 Now Reports, StH, ‘M6, adopting the principle unseated for tbo first time in till* 
country, and (UnciMDod on foreign authorities and Admiralty docklons, by Mr Maelathluu, in hla 
Treats, nt pp IW-ltfg. 

41 Whatever Mr Mariarblan haa written fa seen, appears to bo an acquisition to l^cgal 

evidently the result of his best consideration, Literature,'*— Per Williams. 4., in Maitland 

and laexpreMod with precision and conciseness. and others v Graham and other*, cot aw, C. B , 

Indeed we hardly know how to give a 14th Nor , I860, 

higher praise to o legal author, or wo should be “ It is not so laid down in a book I was look- 
dis|Kisoa to award it to Mr. MaoUchlan for bis iug iutolast night, —the work upon Shipping, 

an formaneo ; for we have seldom met with a by Mr. Mactaohlan, which la an excellent, 

aw book that deserve# more praise iu many able, and well-written work "—Per Cuckburtt, 

respects than tiiat now before us SoitcUort' L. C. J , in CaaUbiuo v limlo, ioi<tw, Kxch 

Journal, No\., I80O Cb. 30th Nov , i860. 

“It Is a careful, will -considered, and tbo- '* As to the law upon matters of tbiadescup- 
roughly conscientious ticatise — an original lion, tbo practice and principles laid down will 
essay, and not a inero compilation.' — La tc Tim<% bo found in Mr Pritchard's Digest, and Mr, 
Dec , 18o0 Mat lacbbux's excellent work on Mhlp|4ug Law. 

“That case (CamrnuU r Hew oil) is well com- which 1 commend most sincerely as a useful 

mented on in a work on tho Law of Shipping, volume **- Dr Lushingtou's Judgment, Law 

by Mr. Maclachian, which, sc tar ns I have Jounal, February, IbOi 

V Tho Supplement may bo hiul separately, prioo 5s. cloth. 


In One Vol. Demy 8ro. Price 1/. 10#. cloth, 

BROOM’S PRACTICE OF THE COUNTY COURTS. 

Second Edition, 

Tiie Practice in an Ordinary Suit, with all matters incidental thereto. By 
Herbert Broom, L L.D., Barmter-afc-Law, Header in Common L&w to the Inna of 
Court ; together with the PRACTICE IN INSOLVENCY and under the Protection, 
Chat liable Trusts Acts, Friendly Societies, Probate and other Acts. By Leonard 
Sheltord, Esq., Barrister- at- Law. 1868. 

In Trn Vole, 8ro. Price 8 k Be. doth, \ 

SMITH’S (J. SIDNEY) CHANCERY PRACTICE. I 

Seventh Edition. 

The Practice of tub Court or Chancery. With Forms, Bills of Costs, Ac. By 
John Sidney Smith, Esq., M.A , Barrister-at-Law. Seventh Edition, revised and 
enlarged by the Author ami Alfred Smith, Ksq , M. A., .Barrister-at-Law. 1802. 


In One Volume, 8ro. Price If. St. doth, 

SIDNEY SMITH'S PRINCIPLES OF EQUITY. 

A Treatise on tiie PBiNnrucs or Equity. By John Sidney Smith, Esq., 

I Barrister at- Law, Author of “ The Practice of the Court of Ulmncory.” 1 J56, 

‘ “A work mi tbo J*rmc u»les of Equity was rnquiiod both by tbo pr«u titioncr and stud’ uf , This 

dcsidri tiuni Iuh becu ably supplied by Mr. Sidney Smith I/pd utwreer, Sot. H, 1*40. 


Crown 800. Second Edition , Price 12*. d**h, 

‘ HAYNES’ OUTLINES OF EQUITY. 

Ootura or Equrtr; bring » Serin of Element^ Return On 


i Ecuitr Juris. 
5 wllla Supple- 
>ttm HaTNW, 
abridge. I860. 
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12m Fourth Edition Price ll. 2s* doth. 

RAWLINSON'S CORPORATION* ACTS. 

Tub Municipal Corporation Act, 5 & 6 Will IV. c. 76, and tho Acta unco passed 
for amending the same, and otherwise in relation to Municipal Corporations ; with 
Notes and References to tho Coses thereon : and an Appendix, containing the prin- 
cipal Statutes referred to, including those relating to Mandamus and Quo Warranto; 
a List of Boroughs having Quarter Sessions ; Borough Court Rules, Ac. By Sir 
Christopher IUwlinson, Chiof Justice of Madras. Fourth Edition. By W. N. 
Welbby, Esq., of the Middle Temple, Barristor-at-Law, and Recorder of Chester. 1803. 


12mo. 

SMITH’S ACTION AT LAW. BY PRENTICE. 

Ninth Edition. 

An Elementary View or the Proceedings in an Action at Law. By John 
William Smith, Esq., Into of the Inner Temple, Barrister-at-Law ; Author of 
u Leading Cases,” “A Compendium of Mercantile Law,” Ac. Eighth Edition. 
By Samuel Prentice, Esq., Barrister-at-Law. (In the prm.) 


In Two Volt. Royal 8ro. Price 3 1. 3 1 . cloth. 

' SMITH’S LEADING CASES. 

Fifth Edition. 

Smith's Selection or Leading Casks in various Branches or the Law, with 
Notes. By James Shaw Willem, Esq., of tho Inucr Temple, now one of the Judges 
of Her Majosty’s Court of Common Plons ; and Henry Singer Keating, Esq., of 
the Inner Temple, one of the Judges of 11. M. Court of Common Pleas. Fifth Edition. 
By F. P. Maude aud T. E. Chitty, Esqrs., Barristers-at-Law. 1862. 


In One Vol. Buo. Price 14#. cloth. 

SMITH'S LAW OF LANDLORD AND TENANT. 

The Law or Landlord and Tenant, in a Course of Lectures delivored in tho 
Law Institution. By John William Smith, Esq., Into of the Inner Temple, 
Barrister-at-Law ; Author of 44 A Selection of Leading Cases/' Ac. With Notes and 
j Additions, by Frederick Pmm* Mauds, Esq., of the Inner Temple, Barrister-at- 
» Law. 1855. 

"With this long commentary, suggested by 
tho peculiar features of tills volume, but of 
goneral application. wo dose it with a hearty 
commondatien of its enu touts to the perusal 
of nil students and of all practitioners who do 

not feel themselves to }x»seas a sufficient mas- 
tery of the principles of tho Iaw of Umdlord 
aud Tenant, and of the broad outline* of its 
V'mctioe.”-- ifltc Tima. 


Royal 8vo . Price ll ICi. 

SMITH’S MERCANTILE LAW. 

* Seventh Edition* 

▲ Compendium op Mercantile Law. By John William Smite, Esq., of the 
Inner Temple, Bamster-at^Law. Seventh Edition, by G. M. Dowdebwell, Esq., of the 
Inner Temple, Barrister-at-Law. 1855. 


The volumo before us will bo found fully 
to sustain tho great reputation of ita docoascd 
Author, aud os regards the notes and references 
contained in it, which have been respectively 
prepared and solocted with much care and dis- 
cernment, to confer very considerable credit on 
its learned Editor .” — Law Magazine. 
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In One Fed. Demy 8 to. Price 16*. doth* 

SMITH’S (JOHN WM.) LAW OF CONTRACTS. 

Fourth Edition* 

By J. 0. Malcolm, of the Inner Temple, Esq., Barriater-at-Law. 1885* 


In One Vol, 8 vo. Price 32t. cloth. 

WESTLAKE’S CONFLICT OF LAWS. 

A Treatise on Private International Law, or tbe Conflict or Laws, 
with Principal Reference to its Practice in tbe English and other Cognate Systems 
of Jurisprudence. By John Westlake, of Lincoln’s Inn, Esq., Barriater-at-Law, 
and Fellow of Trinity College, Cambridge. 1858. 

" A work that will be a perumneut addition to legal literature. It ia not a more compilation, 
hut an original treatise, which the student will read with profit, and the practitioner consult with 
advantage ."— Late Tutu*, May 28, 1850. 


8ro. Price 7#. 6d. ecvxd. 

DE BODMERIA 

.Secundum jus per bo uecnon secuudum jus Oermanicum, Hanseaticum, Boriissi* 
cum, Danicum, Norvegicum, Suecicum, Batavicum, Anglicum, ltussicum, OalUouin, 
ltalicum, Hispanic um, Lusitauicum, Brasilicum, Romonumquo acripsit Carolus 
IIekmannus Henuicus Franck, Doctor Juris utriunque. 


8io. 

STEPHEN'S PRINCIPLES OF PLEADING IN CIVIL 
ACTIONS. 

Seventh Edition. 

A Treatise on tiie PniNcirLEs of Pleadino in Civil Actionb ; comprising a 
Summary Account of the whole Proceedings in a Suit at Law. Being the Sixth 
Edition of Mr. Serjeant Stephen's work under that title, with alterations adapting 
it to the present system. By James Stephen and Francis F. Finder, Barristens at- 
Law. (In the prtsi) 


In One Vol. Royal 8vo. Price U lit. cloth . 

TUDOR’S LEADING CASES ON MERCANTILE AND 
MARITIME LAW. 

A Selection of Leading Cases on Mercantile and Maritime Law, with Notes. 
By Owen Davies Tudor, Esq., Barrister-at-Law. 1860. 


“ In the volume now before tur, both lawyer* 
and merchant* will find an invaluable epitome 
-o( the mercantile and maritime law of Eng- 
land ; and those of the former who desire to bo 
informed not only of the rule* which constitute 
the Itz memtlorio., but alee tlie reason* of them, 


and to learn the manner fu which It has grown 
up into an IWwntto system of law out of some- 
times fll-dcfinorf and not always very reason- 
able customs, wilt find hore all that they need." 
— Solicitor*' Jour»pl t April, I860. 
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8«p. Price 10#. 6d. board*, 

RAM’S TREATISE ON FACTS. • 

A Treatise on Facts, as subjects of Inquiry by a Jury, By James Ram, M.A., 
Barrister-at-Law. 1861. 

«• We can only add that Mr. Bam baa written a very readable and amusing book, and on# eaten- 
latod to be of uss to beginners in law ."— •Solieitorf Journal, July, 1861. 
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l2mo. Price 18*. cloth. 

STONE'S PETTY SESSIONS' P^CTICE. 

Stone’s Practice of Petty Sessions, with the Statutes, a List of Summary Cou- 
vlctions, and an Appendix of Forms. Seventh Edition. With a Supplement 
containing tho Statutes and Decisions to 1803. By Thomas Bell and Lewis W. 
Cave, Esqrfi., Barristere-at-Law. 1883. 

Royal 8 vo. Price 1L 11*. 0 d. cloth, 

LEWIN’S LAW OF TRUSTS AND TRUSTEES. 

Fourth Edition. 

A Puactical Treatise on the Law of Trusts and Trustees. By Thomas 
Lewie, Esq., of Lincoln’s Inn, Barrister-afc-Law. 1881. 


12mo. Price 6a. cloth. 

BROWN'S RAILWAY AND CANAL TRAFFIC ACT, 1854. 

A Treatise on tiih Railway and Canal Traffic Act, 1854; and on tho Law 
of Carrion* ns affected thereby : with an Appendix, containing copious Reports of tho 
principal Cases decided under the Act. By George Brown, Secretary to the South 
Durham and Lancashire Railway, 1850. 


In One YoU Royal 8ro. Price 1 1. 5a. cloth. 

CHALMERS’ OPINIONS OF EMINENT LAWYERS. 

Opinions of Eminent Lawyers on various points of English Jurisprudence, 
chiefly concerning tho Colonios, Fisheries, and Conimorco of Great Britain ; collected 
und digested from the Originals In tho Board of Trade and othor Depositories. By 
Georgs Chalmers, Esq., F.R.S., S.A. 


12mo. Price 18*. cloths 

BAKER'S LAWS OF PUBLIC HEALTH. 

The Laws relating to Public Health-Sanitary, Medical, Protective,— 
including tho Legislation to the end of the last Session of Parliament connected 
with Adulteration of Food, Alkali Works, Apothecaries, Arsenic, Bakehouses, Baths 
and Washhouses, Bread, Burials, Chemists, Chimuey Sweepers, Diseases Prevention, 
Factories, Gunpowder, Local Government, Lodging Houses, Lunatics, Meat, Medical 
Registration, Ac., Metropolis Management, Miners, Nuisances, Petroleum, Poison, 
Recreation Grounds, Quarantine, Smoke. Vaccination. Water, Ac. ; with Notes, 
Forms, and Practical Instructions. By T. Baker, Ksq., of the Inner Temple, 
Barrister at* Law, Author of “ Tho Law relating to Burials,’' Ac. 1885. 


12rti0. Price 7 a. tM. cloth. 

BAKER'S LAW OF BURIALS. 

Third Edition, 

The Laws relating to Burials ; with Notes, Forms, and Practical Instructions. 
By Thomas Baker, Esq., of the Iuncr Temple, Borrister-at-Lsw (of the Burial Acte 
Office), Third Edition, including the Statutes of the Present Session, and tho 
Scotch and Irish Acte. 1883. 

“This la a most ussfol digest of the laws passed during tho last five years relative to burials."— 
Rmrd. 
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BAKER’S BURIAL FORMS. 

The undermentioned Forme for Books of Account, Register#, Table of Fees, and 
Regulations, Ac., for the use of Burial Boards, Managers of Cemeteries, Clergymen, 
Ac., drawn up by Thomas Baker, Esq-, of the Burial Acta Office, Author of tho 
“ Laws relating to Burials.” 

No. 1. Order Book. For Interments, including receipts for monoy paid, and Authority to the 
Sextnn, at 7s. M. per hundred. (Price of binding tho above in luijf roan will bo 2 m.) 

No. 2. Interment Book, or Bcgirter of Graves. Boning as an Index to tho situation of each 
Grave, at 8*. per quire. (l*rieo of binding tho above in rough calf, 10*. (W.) 

No. 3. Gnmt Book. For purchased Oravos and Vaults, with record of each, at 3*. per down. 
(Prieo of binding tho ubuvo in rough calf, W*.) v 

No. 4. Beceipt Book. For all payment* except Burials, at M. j>or hundred. (Prieo of binding 
tho above in half roan, 1*.) 

No. S. Cash Book. Conveniently headed and ruled, at 6*. per quire. (Prieo of binding the iibovo 
iu rough calf, 12*. Cd.) 

No. 0. Monthly Sheet. (Iloudod and ruled to check Cash Account, at 7*. per quire.) 

No. 7. Register of Burials, at lb. j»r quire. (Prieo of binding the abovo in rough calf, l.'U.) 

No. S. Ceil i Ac, do Book. Or Extracts from Hogbtcr, at l'#. v*er hundred. (Price of binding tho 
above in rough calf, &*.) 

No. 9. Index, at per quire. (Prieo of binding tho above in rough calf, 7*. «W.) 

Regulations, suggested f<<r curu and conduct of Cemeteries, including Table of Fcos, Plan, Ac., 
ut 1*. tid. |a?r dozen. 

A Specimen Set of the above Forms, containing a single sheet of each, can be fonoarded 
Post Free, on receipt of stamps, or a Post Office Order for 2s. 


12»io. Price 10*. Gd. cloth. 

DR. BATEMAN’S GENERAL HIGHWAY ACTS. 

The General Highway Acts, with Notes ami an Index ; also, Practical Forms, in 
addition to those included in tho Schedule, Statutes, and parts of Statutes referred 
to in tlio General Act, or bcariug upon the Law of Highways ; Alphabetical Lists of 
persons and property liable to bo rated, Table of Calculations for regulating Toarn 
Work, General Rules for Repairing Roads issued by tho Parliamentary Com mis* 
Hioncrs, with Plates, Ac. Second Edition. By W. N. Wklsby, Esq., Barristcr-at- 
Law, Recorder of Chester. With a Supplement containing the Highway Act of 1861, 
Ac. By C. Manley Smith, Esq., of the Inner Temple, Barrister-at-Law. 1865. 

Li One Thick Vol . Royal 8ro. Price 1/. 15s. 

WOODFALL’S LAW OF LANDLORD AND TENANT. 

Eighth Edition. 

A Practical Treatise on the Law op Landlord and Tenant, with a full 
Collection of Precedents and Forms of Procedure. By S. B. Harrison, Esq. Eighth 
Edition. By W. It. Cole, Esq., Barrister-ai-Law. 1803. 


Price 8*. <hdh. • 

HADDAN’S LIMITED LIABILITY ACT, 1866. 

The Limited Liability Act, 1855. With Precedent* of a Deed of Settlement 
fur constituting a Company with limited liability under the Act {or without limited 
liability, under the 7th and 8th Viet. c. 110); and of a Deed of Alteration, fo r 
enabling an existing Company to register under tho Limited Liability Act; and Note* 
on the Application of the Act, and on the Law relating to registered and other Joint* 
Stock Companies. By Thomas Henry Haddan, M.A., of the Inner Tempi* Banister* 
at-Law, and Vinemn Law Fellow, and late Fellow of Exeter College, Oxford. 1855, 
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In One Vol. Pott 8vo. Price 15 #., cloth. ; 

D AX’S COSTS. 

A Book or Coen in the Courts or Queen’s Bench, Common Pleas, and ! 
Exchequer, the Crown and Quecn’B Remembrancers, Offices in Bankruptcy, and the j 
j Court for Relief of Insolvent Debtors, Conveyancing, and Miscellaneous Matters, in 

l conformity with the general Scale of Charges allowed on Taxation, and with the 

Common Law Procedure Acts, 1852 and 1854, and Bills of Exchange Act, 1855. !| 

! By Richard G. Dax, Esq., of the Middle Tomplo, Barrister-at-Law. 1856. j 


In One Vol. 12 mo. Price 7 1 . 6cJ. cloth. 

WOOLRYCH^S GAME LAWS. 

The Game Laws, including tko Law os to Deer and othor wild Animals and 
Birds i with Notices of the Decisions on Appeals against the Assessed Taxes, and 
an Appendix, containing tho Game Acts. By Humphry W. Wooluycii, Serjeant- 
at-Law. 1858. 


Qemy 8ro. Price 26s. cloth. 

ARNOLD'S JUSTICE OF THE PEACE, OUT OF 
SESSIONS. 

A Summary ok the Duties of a Justice of the Peace, out or Sessions. Sum- 
mary Convictions. By Thomas James Arnold, of Lincoln's Inn, E»q., ouo of tho 
Metropolitan Magistrates. 1800. 


In one Vol. 12 mo. Price 10#. Cd. board *. 

FRANCIS’ NEW COMMON LAW PROCEDURE. 

The New Common Law Procedure, founded on tho Acts of 1852 and 1854, 
including the New Rulos on Practico and Pleading, with Notes of Cases decided 
thereon, and Forms, Tables, and an Index. By Fiiinr Francis, of the Middle Temple, 
Esq., Barrister-at-Law. 1854. 


12mo. Price 3#. cloth. 

LOCAL GOVERNMENT ACT, 1868. 

Thx Local Government Act, 1858, with an Introduction, Notes, and Index. 
By TouLMIN Smith, Esq., of Lincoln's Inn, Barrister-at-Law. 


12j»0. Price 5#. boat'd*. 

BRICKDALE’S LEASES AND SALES OF SETTLED 
' ESTATES ACT (19 fc 20 Viet c. 120)s 

Ann the General Orders made in pursuance thereof With an Introduction, 
Notes, and the Amending Aet of 21 A 22 Viet e. 77. By Mathew Inolett Brick- 
DALE, Esq., Barrister-at-Law. 1861. 
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Prict M. 6 ». cloth. . 

PRITCHARDS* LAW AND PRACTICE OF THE 
DIVORCE COURT. 

Second Edition, Revised and Enlarged. 

A Digest or the Law and Practice of the Divobce Court, and m to Appeal* 
from that Court* with Precedents (including Bills of Costs), aud Notes. By RotilRT ; 
A. Pritchard, D.C.L., of tho Inner Temple, Barristor-at-Law, and William T. | 
Pritchard, of Doctors' Commons, Proctor and Solicitor. 1864. 

* In One Vol 12 mo. Price 8s. cloth. 

METROPOLIS LOCAL MANAGEMENT ACT, 1866. 

With an Introduction, copious Practical Notes, and a full Double Index ; also a 
Table of Qualifications for Voters, Vestrymen, Auditors, be. By Toil LM IN SMITH, of 
Lincoln's Inn, Esq., BarristcratLaw. 1855. 

Royal Vhno. Price 16a doth. 

GREAVES’ CRIMINAL ACTS. 

•Second Edition. 

The Criminal Law Consolidation and Amendment Acts, 24 & 25 Viet, 

j * With Notes and Observations by C. S. Greaveh, Esq., Q.C. 1862. 

i In Two Vole. 12mo. Price 18s. cloth . 

j THRING’S LAW OF JOINT-STOCK COMPANIES. 

! The Law and Tracticb of Jpint-Stook Companies, including tho Statutes; 

! with Notea and tho Forms required in making, administering, and winding-up a 
Company. By Henry Turing, M.A., of the Inner Temple, Barrister-at-Law. 1861-3. 

1 2mo. Price 7s. Cd. cloth. 

I A SUPPLEMENT TO THRING’S JOINT-STOCK 

COMPANIES, # 

Containing The Companies Act, 1862, with Rules, Orders, and Forms. By 
Henry Turing, M.A., Barrister-at-Law. 1863. 

I In 12»io. Price 7s. 6d boards. 

| THE LAW RESPECTING NUISANCES. 

i | Third Edition, greatly enlarged. 

; Practical Proceedings for the Removal of NuiAices to Health and Safety, and 
Execution of Drainage Works in every Parish, Town, and Place in England and 
Wales, by means at Common Law, and under the Nuisances Removal and other 
Acts, and by other course of Law, with numerous Forms and complete Instruction* 
for the conduct of Parish Committees. By ToulMin Smith, Esq., Barristor-at-Law ; 

1 Author of “ The Parish,” Ac, Ac, 1861. * 

Books of FORMS necessary for carrying into operation tho Nuisance* Removal Act 
for England, 1855. Prepared, with Instruotiona for use, by Toulmin Smith, Eiq. 

1. Presentment Book for Entry of Complaint*. (100 sheet* price It. OdL. bound) 

2. Inspector’* Report Rook. (100 sheets in each book, price 7s. <W. bound) 

3. Order of Jnikorhation to Inspector. (100 sheets in each book, price ft*, bound.) 

4. Notice of Application for Order of Admisdon. (100 sheet* price 0*. bound) 

5. Koticf* of Nuisance and Remedy. (250 sheets in each book, price 12s. bound) 

6. Notice* of Compulsory Proceeding*. (100 sheets in eat h book, nice fa. bound) 

7. Notice to Occupier* Fouling Drains. (300 sheets, price 10s, id. bound) 

8. licence to use Common Drain* on Payment. (300 sheets, price 10*. ftd bound) 

A CompUu Set of the above, price 34 6t, 
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12ffio. Price 10*. cloth. i 

URLIN AND KEY'S LAND TRANSFER AND ! 

REGISTRATION. 

A Practical Treatise on the Land Transfer and Declaration of Title 
Acte ; Illustrated by the Practice and Decisions under the Analogous Irish Acts, . 
with the Acts of 1862, Notes, General Orders, Forma, Foes, the Practical Directions ; 
of the Land Registry, and a full Index. By It. Denny Urlin, of the Middle Temple, 
Barrister-at-Law, and Examiner in the Land Estates Court, Ireland ; and Tiiomab S 
[; Key, of Lincoln’s Inn, Bdrmtcr-at-Law. 1803. j 


Royal 12mo. Price 11. 10*. cloth. 

ROSCOE’S CRIMINAL EVIDENCE. 

Sixth Edition. 

A Dicrbt of the Law of Evidence in Criminal Cases. By IT. Roscoe, Esq. ; 
Sixth Edition. With considerable Additions. By Dayid Power, Esq., Barrister* j 
nt-Law, Recorder of Ipswich. 1862. ! 


Royal 12 mo. 

ROSCOE’S EVIDENCE AT NISI PRIUS. 

Eleventh Edition. 

Driest of the Law of Evidence on the Trial of Actions at Nisi Prior. 
By W, Markiiy, Esq. and YV. Mills, Esq., Barristers-at-Law. (In the pres*.) 


In Four Vo Is. Royal 8ro. Price 71. 7*. 

CHITtY'S EQUITY INDEX. 

Third Edition. 

An Index to all tho Reported Cases decided in the several Courts of Equity in 
England and Ireland, tho Privy Council and the House of Lords; and to tho Statutes 
on or relating to tlio Principles, Pleading, and Practico of Equity and Bankruptcy, from 
the earliest period. By Edward Chitty, Esq., of Lincoln's Inn, Barristcr-at-Law. 
The Third Edition, brought dows^o tho year 1853. By James Macaulay, Esq., of 
the Inner Temple, Barrister-at-Law. 1853. 


In One Vol. 12 mo. Price 14#. cloth. 


SHELFORD’S LAW OF COPYHOLDS, WITH 
SUPPLEMENT. 

Thx Law or Copyholds in reference to the Enfranchisement and Commutation of 
Manorial Rights ,* and the Copyhold Acts : with Notes, and the Forms and Directions 
| of the Copyhold Commissioners. By Leonard Shxlfobd, Esq., of the Inner Temple, 

I Barrister-at-Law. 1858. 


"Mr. Sfcelford Isa legal author of great ex- 
perience and reputation; and the volume be- 
mo us is not only the latent but the meet com- 
plete work on Copyhold Leers which has ap- 
peared rinoe the promulgation of the important 


alterations which it has recently undergone.”— 

^^Undoubtedly it is one of the host, if not the 
very beet* book that baa appeared on the Law of 
Copyhold and ttaonfiranchiaemenL”— leno Kate*. 
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12 mo. Price 2a. Qd. tewed, 

A SUPPLEMENT TO THE LAW OF COPYHOLDS. 

Including the Copyhold Act 1858, iftd other Acts, with the Now Forma and 
Directions of the Copyhold Commissioners. By Leonard Shelford, JSaq., of tho 
Middle Temple, Barrister- at* Law. 1858. 


. In One Vol. 12mo. Price 24 j. cloth, % 

JARMAN’S CHANCERY PRACTICE. 

Thinl Edition. 

The Practice of the High Count of Chancery, in tho Conduct of Suita, by Rill, 
or original Summons, including Proceedings in the Judge's Chambers; Forma of Coats 
and numerous oilier Forms, tho Practice relating to Special Coses and Petition* of 
Right ; Acts concerning Trustees, Executors, Administrators, and Mortgagee* (inclu- 
ding, inter alia, the Trustee Acts and Trustees Holief Acts) ; Acts relating to Charitable 
Trusts ; the Settled Estates Act-, and the Infunt’a Marriage Settlement Acta; with 
tho General Orders and Decisions of the Court tlierouiider, and a copious Index. Third 
Edition. By Henry Jarman, a Solicitor of the Court. 1804. 

In One Vol. 1 2 //to. Price Us. Qd. cloth. 

THE NEW PARISHES ACTS, 1843, 1844, and 1866. 

Being Sir Korkrt Peels Acts, and Lord Hlandford's Act for making provision 
for the Spiritual Care of Populous Parishes. With Introduction, Explanatory Notes, 
and copious Index, adapted as a Manual for nil Clorgymen. By James Christie 
Traill, M.A., of tho Inner Temple, Barrister-at-Law. 1857. 

8t>o. Price 10a. hoards. 

BENNET'S OFFICE OF RECEIVER. 

A Practical Treatise on the Aitointment, Office, and Duties of a Receiver 
under tiie High Court ok Chancery, with an Appendix, containing Loading 
Cases, Precedents and Practical Directions. By William Heath Rennet, Esq., of 
Lincoln's Jnn, Barrister-at-Law. 1849. 


In Two Vol *. 8 ro. Published at \il. 13*. fld. doth boards. (Now reduced to 21.) 

SAUNDERS ON PLEADING AND EVIDENCE IN CIVIL 
ACTIONS. 

. Second Edition* 

Tnr. Law of Pleading and Evidence in Civil Actions, arranged alphabetically; 
with Practical Forms, and tho Pleading and Evidence necessary to support them. By 
J. S. Saunders, Esq. Second Edition, much enlarged, by Robert Lush, Esq., of 
Gray’s Inn, Barrister-at-Law. 1851. 


Royal 8 vo. Price \L 11*. 6£ hoards, 

MACQUEEN’S PRACTICE OF THE HOUSE OF LQRQS. 

A Practical Treatise on the Appellate Jurisdiction or the House or 
Lords and Privy Council, and on Parliamentary Divorce; with a Selection 
of Loading Cases, By John Fraser Maoqueen, Esq., Q.C. 1842. 

** One of the most ueefal book* that have for many year* appeared ; a work, too, of no little 
importance to our oouetitutional history. 1 "—Lord Rronjhem?* Idler la Sir Jama JL f.VnUum, VMM, 
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8vo. Priot V. 10#. board*. < 

SHELFORD’S REAL PROPERTY STATUTES. | 

Seventh Edition. 

Tax Real Property Statutes passed in tbo Reigus of King William IV. aud Queen } 

Victoria, including Prescription, Limitation of Actions, Abolition of Fines, Ac., 
Payment of Debts, Wills, Judgments, the Trusteo Acts, aud Leases and Sales of 
Settled Estates. With copious Notes and Forms of Deeds. Seventh Edition, with < 
many Alterations and Additions. By Leonard Shelfoud, Esq., of the Middlo j 
Temple, Barrister-atLaw. 1863. 'j 


In One To/. 8ro. Price 11. Si. cloth. I 

STEER’S PARISH LAW. ij 

Third Edition . 

Being a Digest or the Law relating to the Civil and Ecclesiastical Government >| 
of Parishes, Friendly Societies, Ac., Ac. ; and tho Relief, Settloment and KomovAl of i 
tho Poor. Considerably enlarged and altered, by Hen nr John Hodgson, Esq., 

’ Barristor-at-Law, Recorder of Ludlow, late Fellow of Trinity College, Cambridge. f 
1857. . 

i 

Priee 0*. cloth. 

ROUSE'S PRACTICAL MAN. :i 

Eleventh Edition. i 

House’s Practical Man : giving nearly 400 carefully prepared Forms in Legal 
Matters, requiring prompt attention, and a complete collection of Tables and Rules 
applicable to the Management of Estates and Property, and to tho Calculations of all 
Values dependent on Lives, Reversions, Terminable Payments, Ac. By Holla ; 
Rouse, Esq., of the Middlo Temple, Barristcrat-Law. 1 865. J 


8vo. Priee If. it. cloth. • 

WATSON'S OFFICE AND DUTY OF SHERIFF. ; 

Second Edition. ; 

A Practical Treatise on the Office of Sheriff. Comprising tho whole of | 
tho Duties, Remuneration and Liabilities of Sheriffs in tho Execution and Return of 
Writs, and in the Election of Knights of the Shire. By William Henry ' 
Watson, Esq., one of Her Majesty’s Counsel Second Edition by W. N. Wklsby, Esq., 
of the Middlo Tomple, Barristor-at-Law. 184 8. j j 


In Two Volume*. Royal 8m. |? 

WILLIAMS ON EXECUTORS AND ADMINISTRATORS, j 

Sixth Edition. , 

A Treatise on the Law of Executors and Administrators. By Edward j 
Vauqban Williams, Esq., of Lincoln’s Inn, Barrister-at-law (late ono of tho 
Judgee of Her Majesty’s Court of Common Pleas). j 


0 
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JERVIS QN THE OFFICE AND DUTIES OF CORONERS. 

third Edition, 

A Practical Trxatise ok tiie Doties of Coroners, with Forms and Precedents. 
By Johk JftRViq, Esq. (afterwards Lord Chief Justice of the Court of Common 
Fleas). The Third Edition, by W. N. Wusbt, Esq., Barrister-afc-Law, Recorder of 
Chester. 

In One Vol. 12mo. Price 12i. doth . 

DR. BATEMAN'S GENERAL TURNPIKE ROAD ACTS. 

Fourth Edition . 

With Notes, Forms, Ao. By W. N. Weubby, Esq., Barriater-at-Law, Recorder of 
Chester. 1854. 

In One Vol . 12mo. Price 8*. cloth . 

STONE'S BENEFIT BUILDING SOCIETIES. 

A Practical Treatise on Benefit Building Societies, embracing their Origin, 
Constitution and Clmngo of Character; and tho Superiority of Permanent over 
Terminating Societies ; also the Principles and Practice of Tontino Building Com* 
panics, Freehold Land Sociotios, Ac. ; and tho Law relating to these Societies ; with 
the Statutes and Cases to tho prosent tiino. Also Rules, Forms and Precedents of 
Freehold, Copyhold and Leasehold Securities ; with Practical Notes. By William 
Stone, Attorney-at-Law. 1851. 

" Tho plan of tho work Is clear awl practical." - Globe. 


In Four Volt, lloyal 8t»o. PuUithed at 01. 6s. boards. (A r ow reduced to 3 1. 3 s.) \ 

CRABB’S DIGEST OF THE STATUTES. 

A Digest and Index, with a Chronological Table of all the Statutes, from Magnn ] 
Charta to tho cud of tho !> A 10 Viot. To which arc added, with great care and [ 

exactness, tho Reported Decisions of nil tho Courts with which each section is con- ' 

uccted. By Geougr Cuabr, Esq., of tho Inner Tcmplo, Barristor-at-Law. 1844—7. j 

Tho Publisher reapcolfUlly bega lenro to coll the attontion of tho Profession to tho fact, i 

that Mr. Cmbb's l%e«t And Index in the only work that profc*** to embrace all thp HtntuNj», b 

ami that it contain* tui .account of every Statute, more or less copious according to its practical ! 

utility. The value of tho whole is materially cmiAncvd by the index to the four volumes now 
published. 

4 to. Price 12 s, boards. 

BRADY'S EXECUTOR'S ACCOUNT BOOK. 

Tins Executor’s Account Book ; exhibiting a safe and easy Method of keeping 
Executorsnip Accounts ; with nn adequate number of Ruled Pages, so arranged os to 
be adapted to the Circumstances of every Estate : and a Fictitious Will, comprising 
a variety of Bequests of Personal Property, the Accounts under which, from the 
Death of the supposed Testator to the Termination of the Executorship, are accu- 
rately arranged and posted on the Plan proposed, as an Illustration of tho Simplicity 
and Comprehensiveness of the System, and an infallible Guidance to Executors | 
under any other Estate. By John II. Bradt, late of the Legacy-Duty Office, 
Somerset House ; Author of “ Plain Instructions to Executors and Administrators,’* 
"Plain Advice on Wills,* Ac. 1845. 
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In Two YoU. Royal 8 to. P% Milked at 2L 18#. bow'd*. (How reduced to U 10#.) 

CRABB’S LAW OF REAL PROPERTY. 

Thb Law or Real Property in its Present State, practically Arranged And 
digested in all its Branches ; including the very latest Decisions of tho Courts. By 
Qeoror Or abb, Esq., of tho Inner Temple, Barrister-at-Law. 1840. 

8 vo. Published at 18#. board*. (Now reduced to 10#.) 

BELL'S LAW OF HUSBAND AND WIFE. 

The Law or Property, as auisino from the Relation or JIushand and Wife. 
By Sydney Smith Bell, Esq., of Lincoln's Inn, Barrister-at-Law (now Second Puisne 
Judgo at the Capo of Good Hope). 1840. 

In Tito YoU. Royal Svo. Published at V. Vis. board*. (Now reduced to \f.) 

SANDERS ON USES AND TRUSTS. 

Fifth Edit inn. 

An Essay on Uses and Trusts, and on tho Nature ami Operation of Conveyances 
at Common Law, and of those which derivo their effect from the Statuto of Uses. By 
tho lute Khan oi s William Sanders, Ksq. Fifth Edition, with additional Notes 
and References, i»y CIkoruk William Sanders, Ksq., of Lincoln's Inn, and John 
Warner, Ksq., of the Inner Temple, Barristers-at-Law. 1 844. 

“ ThU edition is vory ably edited by tho son of the very learned author and Mr. Warner, 
both oxporioncod conveyancers." — JKarroi** Law (Studio, p, 573. 

8ro. Price 15#. boards. 

WIGRAM’S LAW OF DISCOVERY. 

Second Edition. 

Points in the Law or Discovery. By James Wioium, Ksq. (now tho Right Hon. 
Sir James Wiubam). 184 U. 

In Two YoU. Royal 8 vo. Published at 24 10#. boards. ( Now reduced to V. 10a) 

PLATT ON LEASES. 

A Treatise on TnK Law of Leases, with a Copious Appendix of Forms and 
Precedent*, adapted to the Practice of tho present day. By Thomas Platt, Kmj., of 
Lincoln's Inn, Barrister-at-Law. 1847. 

Royal Svo. Price If. 6#. beards . 

MACPHERSON ON THE LAW OF INFANTS. 

A Practical Treatise on the Law relating to Infants. *By William 
Macfbebson, Ksq., of the Inner Temple, Rarrietcrat • Law. 1849* 

"The entire law of infancy in all if# brandies ban been welt digested by Mr. Mncpbffxoo in 
this able and very valuable work, which oontemx ndarly 000 pages, exclusive of Appendix and 
Index. 1 *— Law Magazine. Feb., 1844, p. 119. 
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12 mo, Price 15*. doth. 

CHRISTIE'S CONCISE PRECEDENTS OF WILLS. 

Second Edition. 

Concise Precedents with an Introductory Essay on the Law of Wills, adapted as 
a Manual for the ready use of Solicitors. By James Traill Christie, Esq., of the 
Mtddlo Temple, Barristcr-at-Law. 1857. 


Two Vole, Royal 8m Price 3 1, 3*. boards, 

ROPER'S LEGACIES. 

Fourth Edition, 

Treatise on tdb Law or Legacies. By R. S. D. Roper, Esq. Fourth Edition, 
by H. II. White. 1847. 

Two Volt. Royal 8ro. Price 21. 16«. cloth. 

ARNOULD’S MARINE INSURANCE. 

Second Edition. 

A Treatise on the Law or Marine Insurance and Average, with references to 
the American Cases, and the later Continental Authorities. By Joseph AnNOULD,Ksq., 
of the Middle Temple, Barrister-at-Law, and late Fellow of Wadham College, Oxford. 
1857. 

"Mr. A mould's TroatUo on Marino Insuranco I « In preparing this edition for the Prc«i, tlio 
Is n text-book tu which English lawyers can Author has spared no pains to render his work 


I xdotwlth inuair satisfaction. Itislo4imod.it 
i accurate, it is instructive, and it bundles 
law In a lurgo and coniprehonsivo manner. 
It ims now reached a second edition, nnd its 
author has conscientiously exerted himself to 
bring his work dowu to the prosent state of 
the law, both horo and elsewhere.”— Subcdorj* 
Journal, Dec. 5th, 1807. 


In preparing this edition for the Prose, tho 
Author has spared no pains to render his work 
practically useful to tho morcantilo world. Wo 
have referred only to those parts of the book 
more immediately interesting to merchants; 
but. the other portions of it display the same 
ability and painstaking research, and the Author 
has loft nothing undone to rendor it one of prac- 
tical utility and ready rcfereuce to al> those 
engaged in the important business of Marine 
Insurance. Nttet, Nov. 5, 1857. 


12mo. Price 14«. boards. 

COLLIER’S RAILWAY ACTS. 

Second Edition, 

Railway Clauses, Companies* Clauses, and Lands’ Clauses Consolidation 
Acts ; with Notes; with an Appendix, treating of the Formation of a Railway Coin- 
pauy, the mode of fusing a Bill through Parliament, Ac. ; and an Addenda of 
Statutes and Forma By. R. V. Collier. Second Edition, by H. Macnamara. 
1847. 

In Two VoU. Royal 8m Price 2L 10a cloth. 

DOMAT’S CIVIL LAW. 

Tam Civil Law in m Natural Order, together with the Public Law. Trans- 
lated into English by William Strahan ; with Remarks on some Differences between 
the Civil La£ and tho Law of England. Printed entire fromihe last London Edition. 
Edited by the Hen. I^uthir S. Cushing, late one of the Judges in the Court of 
Common Pleas, now Lecturer in Civil and Parliamentary Law in Harvard University. 
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Royal 8w i Price ll 6#. M 

CURTIS ON PATENTS. 

A Treatise on tiis Law or Patents and Useful Intentions tn the United 
States or America. By George Ticknsr Curtis, Counaollor-at-Law. 1813. 

Royal 8ro. Price ll. If. board A 

VATTEL’S LAW OF NATIONS. 

Law or Nations; or, Principles or the Law or Nature ; applied to tho Conduct 
and Affairs of Nations and Sovereigns. By M. Vattel. A New Edition, with Notes, 
and, for the first time, a copious Index. By J. Chittt. 1384. 


Two Vole. Royal Svo. Price 2/. boards. 

PARK'S MARINE ASSURANCE. 

Eighth Edition. 

System or Marine Insurances, with Three Chapters on Bottomry ; on Insurances 
on Lives; and on Insurances against Fire. By J. A. Park (afterwards Mr. Justice), 
With considerable Additions. By Francis IIildyard, M.A. 1312. 

8ro. Price ll. 16#. boards. 

ROGERS' ECCLESIASTICAL LAW. 

Second Edition. 

Practical Arrangement or Ecclesiastical Law. By F. N. Rogers. 1813. 


In Two Volt. 8vo. Published at 21. 10#. boards. {Now reduced to U. Gs.) 

SANDERS’ ORDERS IN CHANCERY. 

Orders of tub Hian Court or Chancery, from tho Earliest Period to the Present 
Time (12 Rich. 2 to 8 Viet.). By G bough William Sanders, Kh<]., B.UTister*at«Law 
and Chief Secretary at tho Rolls. 1815. 


Two Volt. Royal 8 vo. Price 2 1. 18#. boards. 

LAWS RELATING TO THE CLERGY. 

Practical Treatise or tub Laws relating to tub Clergy. By A. J. Stephens, 
Esq. 1818. 

Svo. Published at 3 1 . boards* {Now txduced to Gs.) 

DR. IRVING’S CIVIL LAW. 

Fourth Edition. , 

An Introduction to the Civil Law. By David Irving, LL.D. Fourth 
Edition. 1837. 

“ The work is written in a lively stylo, abounding with acute ariUeiem, displaying greet kerning 
and research, with infinite seal in behalf of the study he recommend*. Observer. 


12 mo. Published at 6s. del. (iVow reduced to 4i.) 

TAYLOR’S BOOK OF RIGHTS. 

This Book of Rights ; or, A Collection of Acts of Parliament relative to Civil 
and Religious Liberty, from Magna Charts to the Present Time; Historically 
arranged, with Notes and Observations. By Edgar Taylor, F.S.A. 1833. 

The above work forms n useful Supplement to Sir James Macintosh's History of 
England. 

" His common Utrien arc conciwly and forcibly writteu, and form of thomaelves a valuable 
•uniumry of the most iuijxirtant acta of English fegiolatlou to the present time ." — Ltyol Observer. 


In 8 vo, Price 11.1$. boards. 

HINDMARCH ON THE LAW OF PATENTS. 

A Treatise ok the Law relating to Patent Privileges for the Sole Use 
of Inventions ; and the Practice of obtaining Letters Patent for Inventions ; with 
an Appendix of Statutes, Rules, Forms, Ac., Ac. By W. M. Hikdmarch, Esq. 184G. 


/» 8vo. Pi icc 9§. boards. 

PHILLIMORE ON THE LAW OF DOMICIL. 

The Law of Domicil. By Robkut Phillimork, Esq., Barriater-ut-Law. 1817. 

In 8 vo. Price IQs. boards. 

PHILLIMORE ON THE LAW OF EVIDENCE. 

Tub History and Principles of the Law of Evidence as illustrating our 
Social Progress. By J. O. Puillimork, Esq., Q. C. 1850. 

In Stu Price 15$. boards. 

PHILLIMORE ON THE ROMAN LAW. 

Introduction to tbs Study and History or the Rowan Law. By J. Q. 
Puillxmokc, Esq., Q.C. 1843. 

In 8to. Price 3s. 6 d. sewed. 

* PHILLIMORE ON JURISPRUDENCE. 

Ah IhaOOOIui Lkjtcbk oh Jobbpbodehcb, and » LMton on Common L.W, 
deUrarad U tha Hall of Urn Inner Tempi., Hito, Tem, 1851. ByJ.d. Fhoumom, 
E^., Q.C. 1861. 
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Royal 8po. Price U 10 s. boat'd*, 

PRITCHARD'S ADMIRALTY DIGEST. 

An Analytical Digest or all tub Retorted Cases dotermiuad by tho High 
Court of Admiralty of England, tho Lords Commissioners of Appeal iu Priso Causes, 
and (as Questions of Uaritimo and luteruatioual Law) by the Judiolal Committee of 
tho Privy Council ; also of the analogous Cases iu the Common I aw, Equity, and 
Ecclesiastical Courts, and of tho Statutes applicable to tli# Cases reported ; with 
Notes, from the Text Writers aud other authorities of Maritime Law, and tho Scotch, 
Irish, and American Reports. With an Appendix, containing tho priuci;w\l Statutes, 
Ac, Ac. 1847. 

Royal 8 vo. Price V. Is. board*. 

TAPPING ON MANDAMUS. 

The Law and Practice or the High Prerogative Writ or Mandamus as it 
obtains both in England and Ireland. 184,8. 


In Two Volt. 8tx>. Price U 2 1 . 6d. boards. 

WILDMAN ON INTERNATIONAL LAW. 

Institutes or International Law, in Time of I’eaco and Time of War. Ry 
Richard Wildman, Eaq., Bamstor-at-Law. 1849—50. 

Royal 8ro. Price If. 10a boards. 

HILDYARD ON MARINE INSURANCE. 

A Treatise on the Principles or the Law or Marine Insurances. In Two 
Parts. I. On tho Contract itself, between tho Assured and tho Assurer. 11. Of the 
Causes which vacate the Contract. 2. In what Coses tho Assured is entitled to 
recover back the Consideration paid by him. 8, and lastly. What is the Remedy 
provided by the Law for either party against tho other. 1845. 

$vo. Price U. it. board*. 

CLARK’S COLONIAL LAW. 

A Summary or Colonial Law, and Practice of Appeals from tho Plantations. 
1884. 

In Royal 8 to. Price 16a boards. 

AMOS AND FERARD ON FIXTURES. 

Second Edition. 

A Treatise <ftr rax Law or Fixt ur es and other Property, comprising tliO 
Law relative to Annexations to Freeholds in general; as also Emblement*, Charter* 
Heir-Loom* Ac.; with an Append!* containing Practical Holm and Directions 
respecting the Removal, Purchase, Valuation, Ae, of Fixtures b et we en Landlord 
and Tenant, and between Outgoing and Incoming Tenants. 1&47. 
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MISCELLANEOUS PUBLICATIONS. 

In one Vol. foolscap 8ro. Price 7*. 6d. extra cloth, 

( With numerous woodcut illustrations.) 

CRABB’S TECHNICAL DICTIONARY. 

A Technical Dictionary; or a Dictionary explaining all Terms of Art and Science, 
By Geo no it Ciubb, Esq., M.A., author of the M Universal Technological Dictionary/' 
the u Dictionary of SynonymoB,” Ac. 


"Within tho compass of a thick but portable 
Volume we have a large body of useful Infor- 
mation of a kind whloh cannot fail to bo accept- 
able to all who require a general explanation of 
tho various terms in scionco and nrt so generally 
used in litem tuns. Tho great merit of tlicao , 
explanations is their brevity, and the manner ! 
lu whloli tho coiupilor has ilnno his task h most j 
satisfactory." — Art-Journal. 

"Thiels a well piloted volumo of CA8 pages, 
containing short definitions or as many terms 
in art aud science ns ran ho compressed into 
such a apace, M — f/aivfotcra* Chronicle. 

"This is an abridgment, In a portable form, 
of a well known larger Dictionary, by tho name 
author. It is calculated to bo extensively usehil 
to those who cannot afford to purchase, or hnvo 


not leisure to consult, auy of thoso bulky and 
hlgh-priood Dictionaries winch are so much tho 
fashion. **< — Daily Nats. 

"Tills is a work of great practical utility to 
all who are connected with or interested in tho 
Arts and Hdanccs. It forms a sort of |>ockot 
cycinpnxlla, and rather a comprehensive one of 
its kind, embracing as It docs a wide range of 
subject, much of it such as every day’s experi- 
ence shows ns the advantage of being acquainted 
with. 1 To brlug it witluu tho size and prico 
that will be most gcuornlly acceptable.' tho pre- 
face tolls us, ‘coro has boon taken to nuke the 
definitions as concise os possihio, consistently 
with tho clearness and fttluoss of explanation 
which tho subject may demand.' And this idea 
is admirably carried out .” — Oxford (fniverrity 
and County I hr all. 


In one Vul. 8t'0. Published at 14*. extra cloth bds . (Now reduced to 7 1. 6d.) 

PROFESSOR GREENLEAF'S EXAMINATION OF THE 
TESTIMONY OF THE FOUR EVANGELISTS, 

By tiib Rut.fs op Evidence administered in Counts or Law ; with tho Harmony 
of th® Four Gospels, arrangotl in four parallel columns, and a Synopsis of their 
Contents. To whioh is addod, 

M. DUPIN’S REFUTATION OF JOSEPH SALVADOR'S 
TRIAL AND CONDEMNATION OF OUR SAVIOUR. 

Translated from th® French by Dr. Pickering. 1847. 

"The design of this work, as its title Imports, in parallel columns, arranged after the order of 
is to bring the narratives of these witnesses to Archbishop Nowcotne’s Harmony, as recently 
tho tests usually applied to the evidence of other collected and laiblished by Professor Robmson. 
transactions lu Courts of Iaw, m well docu- In the Appendix is contained a legal account of 
mentaiy as oral, iu order to aseertaiu what the two trials of Jesus, before the .Sanhedrim 
degree of credit they would be on titled to receive and Pilate; and a translation of the Jewish 
in human tribunal* The principles of the Law aoeouut of those transactions, given by M. 

Kvidenoe appUcabk to such subjects are Salvador, a learned Jew, in Ills Histoirs dee 
Mated in a preliminary discourse, in which also Institutions do Moist et du Peupie Htfbreu. 
the character* and situation of the Evangelists, This work is inscribed to the members of the 
their motives of conduct, and tho nature and legal profession ; but It will bo found equally 
probability of their narratives and assertions, interesting co clergymen, and to all others who 
as* examined, me four Gospels are exhibited may be dispoeod to examino tho subject** 
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BURN’S JUSTICE OF THE PEACE 


PARISH OFFICER. 


Thirtieth Edition , 

IN FIVE VOLUME?, ENTIRELY RE MODELLED. AND BROUGHT DOWN TO THE 
PRESENT TIME, 

UNDER THE SUPERINTENDENCE OF 

JOHN BLOSSETT MAULE, Enq., 

RA It HIST R ft- AT* LAW, RF.COHDIR OF LEEDS .* 


JAMES EDWARD DAVIS, of the Middle Temple, Eaq. 
SAML. B. BRISTOWE, of tbe Inner Temple, Esq. 
THOMAS SIRUEL PRITCHARD, of the Inner Temple, Eiq. 
LEWIS W. CAVE, of the Inner Temple, Esq. 

Borristen-at-Law. 


The Publishers beg to state, that in consequence of the numerous 
and important changes in Magisterial and Paroehial Law since the 
publication of tbe last edition of this work, this forthcoming edition 
will be entirely re-constructed and re-arranged ; and, much superfluous 
matter being retrenched, the whole will be contained in live volumes. 
The names of the gentlemen who have kindly undertaken, to edit tbe 
work, under the superintendence of Mr. Maule, will be a sufficient 
guarantee that it will become tbe most perfect Cyclopaedia of Magi#* 
terial and Parochial Law hitherto offered to the Profession* 
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LIST OF LAW REPORTS AND TREATISES 

OFFERED AT REDUCED PRICES TO THE PROFESSION. 


The Reports aro stated at the Bound Prices, in best Law Calf, and quite new. 

The Treatises are in strong Boards, and also quite new. 

The Reduced Prices are for Cash, and without Discount. 

Thoso Reports, excepting the current series, that have no Prices attached, arc only 
to be had Second Haud, and at the Market Price. 

All the Reports are in Royal 8m, and in every cose the best edition, except whore 
otherwise expressed. 

The remaining stock of many of theso Reports boing small, an early application is 
necessary to secure them at the present prices. 


Reports in the House of Lords. 

Colles, — W. III. &*d Anne, 8vo. Dublin. 1 vol. . 

Brown,— 17 to 40 Q. III., by Tomlins. 8 vols. . 

Dow,— 68 to 68 Q. III. .Second hand. 6 vols. 

Dow and Clark,— 8 G. IV. to 2 W. 1 V. 2 vols. 

Clark and Kinnkllt,— 2 W. IV. to 0 & 10 Viot. 12 voU 
Maclean and Robinson, — 2 A 3 Viet. 1 vol. . , 

West,— 2 A 8 to 6 Viot 1 vol 

MaCQUHKN (Scotch Appoal Coses). 3 vols., and Vol. 4, Part 1 
House op Lords Casks. 10 vols., aud Vol. 11 , Part 1 . 

Reports in the High Court of Chancery. 


PuhlicaJtvm 

Now offered 

Price tn Col/. 

in Oil/. 

£ t . d. 

£ S. (/. 

3 4 0 

1 0 0 

2 4 0 

0 16 0 

1 9 0 

0 10 0 


0 0 c 
31 19 6 


Cart,— M ary. Eliz. A James I., 12mo. 1 vol. . . . . 

Toni ill,' — E lisabeth, Jamos L and Charles I., 12mo. 1 vol. . 
Freeman,— C harles II., James II., W. III. A Anne, Second 

Edition, by Hovkndkn. 1 voL 

Vernon, — C harles 1L, James II., W, III., Anne, A G. I., Third 

Edition, by RaithbY. 2 vols. 

Fxkrk Williams,— W. UL, Anne, A O. I. A IT., Fifth Edition, 
by Monro, Lowndes, and Randall. 3 Vols. . 

Moseley, - 12 G. T, to 3 G. II., 8vo. DubUu. 1vol. . . 
Talbot, Come Temp.— 7 to 10 G. It, 8vo. Dublin. 1 voL . 

Cox,— 28 to 86 G. HI. 2 vols. 

Eden,— 30 G. II. to 7 G. III. 2 volt. 

Ambler,— 11 G. II. to 24 G. 111., Second Edition, by Blunt. 

2 vols. 

Brown,— 18 to 34 G. III., Fourth Edition, by Eden. 4 vols. . 
Vesey, Jun.,— 29 to 52 G. III., with Index, 2nd Hovendkn’s 

Motes. 22 vols. 

Visit and Brakes,— 62 to 54 G. III. 3 vols. . . 

Ooom,-56 G.I1I. 1 vol 

Meeital*— 66 A 67 G. UI. 3 vole. 

Swaneton,— 68 k Of 0. UL 8 vole. 

Wuaoh,— 68 A 69 G. III., 4 parte in 1 vol 

N.B. Ail that were published. 



WILLIAM MAXWELL, BELL YARD. 


Publication Now offend 

PrictinCnlf. inCty. 

£ i, d. £ $. d, 

Jacob and Walker,— 60 Q. 1IL to 1 A 2 G. IV. 2 voIb. 

Jacob,— 2 A ff G. IV. 1 vo], 1 13 6 0 0 0 

Turner and Russell,— 3 to 5 Geo. IV. 1 rol. 

Russell,— 6 to 0 G. IV. 4 vote, and Vol. 6, Parte 1 and 2 . 

N.B. Vol. 6 ha* never boon completed. 

Rubbkll and Mylne,— 10 G. IV. to 1 A 2 W. IV. 2 vote .4 2 0 1 0 0 * 

Mylne and Keene,— 3 to 6 W. IV. 3 vols. . . . .4 2 0 1 10 0 

Mylne and Craig,— 6 W. IV. to 4 A 5 Viet.' 3 vols. . . 8 16 6 2 10 0 

Craig and Phillips,— 4 A 6 Viet. 1 vol 1 4 0 0 10 3 

PuiLLirs,— 5 to 11 Viet 2 vols. 4 10 0 1116- 

Hall and Twells,— 12 to 14 Viet. 2 vols. . . . .3100 110 

Maonagqten and Gordon,— 12 to 15 Viet. 3 vole. . . . 6 13 0 2 10 0 

De Gee, Macnaqhten A Gordon,— 15 Viet, to present time. 

8 vols 23 5 0 

De Gex and Jones. 4 vols . . 0 14 6 

De Gex, Fisher, and Jones. 2 vol*., and Vol. 3, Parte 1 A 2 3 17 0 

, Jones, and Smith. VoL 1, and Vol. 2, Part 1 . .340 


Reports in the Rolls Court. 

Keen.-O W. IV. to 1 Viet 2 vols 4 2 6 0 18 0 

Beavan, — 33 vols 60 0 6 


Reports in the Vioe-ChancellOr of England's Court. 

Simons and Stuart— 2 to 7 O. IV. 2 vol* 3 0 0 1 5 0 

Simons,— 7 G. IV. to 12 A 13 Viet 17 vols. . . . 33 11 6 

Simons (Now Series),— 13 A 14 to 15 A 16 Viet 2 vole. ,.3 6 0 1 13 0 

Drewry, — 16 Viet, to present time. 4 vol*. . . .900 

andSMALE. Vol. 1, and Vol. 2, Parte 1, 2, and 3 . 3 15 0 

Reports in Vice-Chancellor Sir Knight Bruce's Court 

Younge and Collykr,— 5 to 6 A 7 Viet 2 vols. . . .4 0 6 1 8 0 

Collykr,— 7 to 9 Viet. 2 vols. . . . . . ..480 1100 

De Gkx and Smalk,— 0 A 10 to 16 Viet 8 vola. . . . 11 6 0 6 5 0 

Smalk A Giffard,— 10 Viet, to 18 A 19 Viet. 3 vol*. .590 
Giffakd. 3 vols., and Vol. 4, Parte 1 to 5 0 5 6 

Reports in Vice-Chancellor Sir James Wigram, 8ir 
Oeo. Jas. Turner, and 8ir Wm. Page Wood's Courts. 

Hare,— 5 to 14 A 15 Viet. 8 vol*. 10 4 0 S 10 0 

Hare,— 1851, 1852, and 1653. Vol*. 9, 10, and 11 . .810 

Kay,— 1863, 1854. 1 Vol 113 0 

Kay A Johnson,— 1854 to 1858. 4 vols 10 19 6 

Johnson,— 1859. Vol 1 2 17 0 

and Hemming. 2 vol*. . . . . . . 5 10 6 

Hemming and Miller. VoL 1, and VoL 2, Parte 1, 2, A 8 .490 

Reports in the Court of Queen's Bench. 

Comb,— 14 Elis, to 13 James L, New Edition, by Thomas 

A Fraser. 6 vote. 7 7 0 

Yelvirton,— 44 Elis, to 10 James L, 8vo. Dublin. 1 vol. . 0 t 0 0 4 0 

Saunders.— 24 Charles IL, 6th Edition, by Sent Williams 

and Justice* Pattmox A E. V. Williams, 184& 3 vote. 4 14 0 1 10 0 

Fbkeman, — C barle* II., James IL, W. A Mary, sad Anne, 

Second Edition, by Smxbke. 1 voL » . .,100 000 


Letinz,— Charles It, Jamoe It, and W. ft Mary, by Vickers, 

8to. Dublin. 8 vola 

Strange,— 2 O. I. to 21 G. It, Third Edition, by Nolan. 2 vola 
Hardwicks, Cases temp.,— 7 to 10 O. II., Second Edition , by 

Lcs. 1 vol 

Willes, — 11 to 82 Q. II , 8 vo. Dublin. 1 vol. 

Blaokstons, W.— 1 to 20 Q. III., Neve Edition , by Klblky. 

2 vola 

Lom, — 12 to 14 Q. III., 8vo. Dublin. 1 vol. 

Cowpeb,— 14 to 18 O. III., 8 vo. Dublin. 1 vol 
Douglas, — 19 to 25 Q. III. Powth Edition, by Frere aud 

Roscoe. 4 vola 

Dornyord and East,— 26 to 40 G. III., New Edition. 8 vola 

East,— 41 to 63 O. III. 16 vols 

Mauls and Selwyn,— 63 to 58 G. III. 0 vols. 

Barnewall and Alderson, — 58 G. III. to 1 ft 2 G. IV. 5 vols. 
Barnewall and Cresswell— 3 to 10 G. IV. 10 vols. 
Barnewall and Adolthus,— 11 G. IV. to 4 W. IV. 5 vols. 
Adolpuvs and Kllis, — 4 W. IV. to 4 Viet. 1 2 vols. 
Adolfhub and Ellw (Now Series),— 4 to 12 ft 13 Viet. 15 

vols 

Adolpuus and Ellis (NewSories). Vols. 10, 17, aud 18 

Ellis and Blackburn. 8 vols 

Kllis, Blackburn aud Ellis. Vol. 1 

Kllis and Ellis. 2 vols., and Vol. 3, Tart 1 . 

Best and Smith. 4 vols., ami Vol. 5, Tarts 1 ft 2 . 

Dowling and Hyland,— 2 to 8 0. IV. 9 vols. . \ 

Neville and Manning, — 3 to 6 W. IV. 6 vols. . I 
Neville aud Perry,—' 7 W. IV. to 1 Viet. 3 vols. 

Perry and Davison,— 1 to 5 Viet. 4 vols. . 

Gale and Davison, — 5 to 6 Viet. 3 vols. . . 

Davison and Merivalr,-~ 0 to 8 Viet. 1 vol. 


PuHieation 
Price in Calf. 
£ S. <L 


39 7 
8 10 
23 6 


Note offend 
in Cal/. 

£ t. d. 


1 4 0 0 10 0 


2 9 0 0 16 0 


4 14 0 


8 12 0 15 0 


Bail Court Eeporti. 
Dowling,— 1 W. IV. to 4 Viet 9 vols. 


. . . 19 10 

Dowlinq (New Serios), — 4 to 5 ft 6 Viet. 2 vols. . ,.54 

Dowling and Lowndes,— 6 to 12 ft 13 Viet 7 vols. . . 15 6 
Lowndes, Maxwell, and Pollock,— 13 ft 14 to 14 ft 15 Viet 

2 vols. 4 7 

Bail Court Cases, Parts 1 to 4, in Parts . . .0 11 


12 12 0 


20 vols. 50 i 6 8 0 0 


3 5 
0 18 
3 10 


Reports in the Court of Common Pleas. 

Bridgman, Orlando,— Charles II., by Bannister. 1 vol. 

Blaokexone, H.— 28 to 86 G. III. 2 vols. . . . . 8 0 0 0 15 0 

Bosakqukt and Puller, — 86 to 47 G. III. 5 vols. . .. 7 8 0 1 15 0 

Taunton,— 48 to 59 G. III. 8 vols. 11 4 0 2 0 0 

Broderu* and Bingham,— 59 G. 111. to 1 ft 2 G. IV. 3 vols. 
fiutaiiAli,-3 G. IV. to 4 W. IV. 10 vola .... 

Bingham (New Cases), — 4 W. IV. to 3 Viet 6 vols. . . 11 7 0 2 10 0 

Manning and Granger,— 3 to 8 Viet 7 vola . . ., 17 3 0 3 0 0 

Manning, Granger and Scon (or Common Bench),— 8 to 12 

ft 13 Viet. 8 vola 19 7 6 4 10 0 

Manning, Granger ft Scon (or Common Bench)— 13 Viet 

to 20 Viet Vola 9 to 18 23 12 6 

Common Butch (New Saties). 18 vols., and VoL 19, Parti . 51 16 0 


WILLIAM MAXWELL, BELL YARD. 


j 


Publication No* Mired 

— JYk* m 0»(A in Calf. 

£ «. a. £ t. d. 

Report! in the Court of Exchequer, Plea Side. 

Bunburt,— 12 Anne to 14 Q. IL 8m, Dublin. 1vol. .. 0 8 0 0 4 6 

Parker,— 80 Chiu*. II. to 6 Q. III. 8vo., Dublin. 1 vol. . 

Anstrutdbr, — 32 to 87 G. III. 3 vols. 

M'Cleland, — 4 A 6 G. IV. 1 vol 1 15 6 0 10 6 

M'Cleland and Younoe, 5 A 6 G. IY. 1 vol 1 13 0 0 10 6 

Younoe and Jervis,— 7 to 11 O. IV. 8 vola. . . .536 1 11 6 

Crompton and Jervis,— 11 G. IV. to 1 A 2 W. IV. 2 vola. ..3 9 6 1 5 0 


Crompton and Mkkson,— 2 to 4 W. IV. 2 vola. . .. 4 2 6 1 10 0 

Crompton, Mkkson and IioscoK,— 4 to 6 W. IV. 2 vola. .460 
Mkkson and Welsby,— 6 W. IV. to 10 Viet 17 vola. . . 36 6 0 12 12 0 

Exchequer Reports, The (by Welsby, Hurlstone, oud 

Gordon). 11 \ols. 27 14 0 12 12 0 

IIurlstone and Norman. 7 vols 18 5 6 

and Coltxan. 2 vols, and Vol 3, Parts 1 to 3 . 0 19 0 


Reports in the Court of Exohequer, Equity Side. 

Wiiron,— 57 O. III. weed. Parti 0 6 0 0 1 0 

N.B. The ouly part published. 

Daniell,— 57 to 59 G. III. 1 vol 

Younoe,— 11 G. IV. to 1 W. IV. 1 vol 1 18 0 0 JO 0 

Younoe and Collyer, —4 W. IV. to 5 Viet. 4 vola. ..7 18 0 2 0 0 


Reports at Nisi Prius. 

Plane, — 30 to 52 G. III. 2 vols 1 13 0 0 15 0 

Espinassr,— 33 to 47 G. III. 6 vols. In 3 . 

Campbell,— 48 to 56 G. III. 4 vols 4 3 0 

Starkie,— 57 G. III. to 3 O. IV. 2 vols , and Vol. 3, Part 1 . 

N I) Vul 3 m its nover completed. 

Ryan and Moody,— 4 to 7 G. IV. 1 vol. . . . .16 6 

Moody and Malkin,— 8 0. IV. to 1 W. IV. 1vol. . . A 1 12 0 0 7 6 

Moody and Robin bon, — 1 W. IV. to 7 A 8 Viefc. 2 vols. 

Carrington and Payne,— 4 G. IV. to 4 Viet. 0 vols. . . 15 7 0 6 10 0 

Carrington and Marsuman,— 8 to 5 A 6 Viet. 1vol. . 1 17 0 0 12 0 

Carrington and Kirwan,— 6 to 13 Viet 2 vols. . ..516 1 12 0 

Carrington and Kirwan, — Vol. 3, Parts 1 and 2 . . • 0 19 6 

*,* Vol 8. Part 2 Is the last j«urt published at this date. 

Foster and Finlason,— 3 vols., and Vol. 4, Part 1 A 2 ..9100 

V These Reports will be tcguUrly continued. 


Reports before the Privy Council. 

Knapp,— 11 G. IV. to 6 A 7 W. IV. 3 vola 4 4 0 1 15 0 

Moore. 14 vols., and Vol. 15, Part 1 27 7 0 

Moore (New Series). Vols. 1 A 2, Part 1 A 2 . .336, 

Moore, East India Appeals. 9 vols. 17 19 0 

Reports in the Ecclesiastical Courts. 

Philumore, — 49 Q« HL to 1 A 2 G. IV. 3 vols. • . . 

Addams,— 2 to 7 G. I V/ v 2 vols., and Vol. 3, Part 1 . .3 11*0 0 18 0 

* r N.B. Vol 8 was oerer completed. 
n.ooiRD,— 8 Q. IV. to 8 ft 4 W. IV. 8 rob. and VoL 4 , P»rt» 1 
and 2 . • • • . « • 

N.B. Vol 4 gps never completed. 


• • 


8 13 0 3 10 8 
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Publvution How offered 

Prvt in Calf. w Orif. 

£ ts. a. £ s. d. 


CtJBTEiB, — C W. IV. to 7 A 8 Viet 8 vols 

8 

3 

a 

2 

10 

0 

Robertson, — 7 to 18 & 14 Viet. Vol. 1 and 2, Part 1 . . 

2 

18 

0 

1 

0 

0 

Robertson, -*-14 & 16 Viet. Vol. 2, Parts 2 and 3 

1 

8 

6 




N H.-Vr»L 2 Is not yot complete. 







Deane and Kwabey. 1855-7. Vol. 1 

1 

10 

0 




Reports in Bankruptcy. 







Hose,— 50 to M O. III. 2 vols 

2 

15 

0 

0 

10 

0 

Deacon and Chitty,— 2 to 5 W. IV. 4 voU . . . . 

4 

18 

0 

1 

0 

0 

Deacon,— 5 W. IV. to 3 Viet. 4 vols. 

6 

18 

0 

1 

0 

0 

Be Go,— 8 to 11 A 12 Viet. 1 vol. 

2 

4 

0 

0 

12 

0 

De Gex, Macnaouten and Gordon,— 15 Viet, to present 







time. 0 imrtR 

1 

17 

0 




De Gex and Jones. PaitH 1, 2, 3, and 1 . 

Dk Gex, Fisher and Jones. Parti . 

1 

4 

G 




0 

G 

0 




1)e Get, Jones and Smith, - Part 1 

u 

7 

G 




Reports of Railway and Canal Cases. 







Nicholl, Hare, Caiuiow, Oliver, Ukvan, and Ll*uoy. 7 voK 

is 

1 

0 

0 

0 

0 

Reports of Election Cases. 







Peck well,— 43 to 47 0. HI., 8vo. 2 vols 

o 

1 

0 

0 

lo 

0 

Corbett and Daniel, — 51) 0. III., 8\o. 1 vol. . 

0 

1G 

G 

0 

5 

0 

Cock no UN and Howe, — 2 b 3 W. IV., 8vo. 1 \ol. 

1 

0 

rt 

0 

7 

« 

Knait and Omblkr, 4 A. 5 W. IV., 8\o. 1vol. . . . 

1 

5 

<> 

0 

7 

G 

Hahhon and Austin, - 6 & G Viet, 8\o. 1 >ol. 

1 

Id 

0 

0 

15 

0 

Barron and Arnold,— 6 to l> Vut., 8\o. 1vol. . . . 

o 

1 

G 

0 

15 

0 


i 


i 

i 

I 

i 


Reports of Magistrates' Cases. 

Dowltno an<l Hyland, — 2 to 8 Q. IV., 8vo. 4 vols. 

Manning anti Hyland,— 8 0. IV. to 1 W. IV., 8vo. 2 vols., 

anti Yol 3, Part 1 

N.B. All pnbhsliul. 

Nkyilk anti Manning,— 3 to 6 W. IV., 8vo. 3 vol*. 

Nkvilk autl Pkrrt.— 7 W. IV. to 1 Viet., 8vo. Parti 1 and 2 

N B. All the i>aru published. 

C arrow, Hamkiiton and Ailkn (New Si^hions Ca&i*),— 7 A 8 

to 14 9 l 15 Viet. 3 vols., and Vol. 4, Parts 1 to I . . 8 2 G 2 10 0 

N II All the p*u U of Vol. I * hlch ate puhbnhed. 


Crown Cases. 

Lkwin's Crown Casks on the Northern Circuit, 1r 22 to 

1838, 12tuo. 2 \ols 

Temi-lk and Mew's Criminal Aitkal Cases, — 184P, 1852, 

8vo. 1 vol 

Denison, Crown Cases Keseuvkp,- 
Pkarsly, ditto 

Dear&ly and Hell, ditto 
Bell, ditto 

Lxioa and Cave, ditto 

Reports in the Probate and Divorce Courts. 

Swabey and Tristram.— 3 Vols. ... 


. 




, 

1 

7 

•1814 

to 

1851. 

o 

vol?. 

3 

12 

1852 

to 

1856. 

l 

vol. . 

2 

5 

1856 

to 

1857. 

1 

vol. . 

2 

6 

1S58 

to 

1860. 

1 

vol. . 

1 

7 

Vol. 

1, Parts 1 

to 

6 . 

2 

o 


8 5 0 


0 lo 0 


WILLIAM MAXWELL, BELL YARD. 


SI 


TREATISES, BOOKS OF PRACTICE, Ac. 


A no ell on the Law of Carriers of Goods and Passengers by 

Land and Water, 8vo. 3849 

Asiilet’s Practico of Attachment in tho Mayor's Court, 
London, Second Edition, 8vo. 1819 

Bell's Law of Husband and Wife, 8vo. 1849 . . . 

Black stone's Commentaries, Twenty-first Edition, by IIab- 
ciUAVK, Sweet, Couch, and Wrlsuy, 8vo. 1844. 4 v«K 

Bright ou the Law of Husband and Wifo, royal 8vo. 1819. 
‘2 vols. .......... 

Burke’s Celebrated Trials connected with the Aristocracy and 
with the Upper Classes of Society, 8vo. 3851. 2 vein. . . 

* m * Vul. 2 may be had separately. 

Cootf/s Treatise on tho Law of Mortgago, Third Edition. 1850 
C'jt Aim's Law of Real Property, 8vo. 1840. 2 vols. 

Ckahu'h Digest and Index of all tho Statutes from Magna 
Chart a to end of the Sess. 9 A 10 Viet. 8v<». 1841 — 1847. 

4 vols 

Crisp’s Couvcyancer s Guide, Third Edition, post 8vo. 1835 . 

Dwa mils’ General Treatise on Statutes, Second Edition, 8vo. 
1848 

Bearn K on Remainders and Executory Devises, Tenth Edition, 
with an Original View of Executory Interests in Real and 
Personal Property, Ac., by Josiaii W. Smith, 1844. 2 vols. 
Fry’’s Report of the Case of tho Canadian Prisoners. 1839, 
saved ........... 

Living’s Introduction to the Study of tho Civil Law, Fomfh 
Edition, 8vo. 1847 

Matthews’ Digest of the Criminal Law, 12mo. 1837 
Mkrewethkh and Stephen’s History of Boroughs and Muni- 
cipal Corj>orations. 1835. 3 vols. 

PniLUPPSon the Law of Evidence, Tenth Edition, by Pmixirrs 
and Arnold. 1852, 2 vols. 

Platt’s Treatise on the Law of Leases. 1847. 2 vols. . . 

/ 

Sanders’ Essay on Uses and Trusts, Fifth Edition, by Sanders 

and Warner, 8vo. 1843. 2 vols. 

Sand.. ^Orders in Chancery from tho Earliest Period, 8vo. 

1845 

Saunders on Pleading and Evidence! Second Edition , by Lush, 
8vo. 1851. 2 vols. 


Publication 
Price in Hits. 

£ ». d. 

in JBkU. 

£ a. c L 

1 5 

0 

0 10 

0 

0 7 

6 

0 

6 

0 

0 18 

0 

0 

10 

0 

3 3 

0 

1 

5 

0 

2 10 

0 

1 

10 

0 

1 12 

0 

0 

10 

0 

1 10 

0 

1 

0 

0 

2 18 

0 

1 

10 

0 

0 0 

0 

3 

3 

0 

U 7 

G 

0 

5 

0 

1 10 

0 

1 

0 

0 

2 4 

0 

1 

5 

0 

0 G 

0 

0 

3 

0 

*0 9 

0 

0 

5 

0 

0 10 

0 

0 

0 

0 

4 14 

G 

0 

12 

0 

2 le 

0 # 

1 

16 

0 

2 10 

0 

1 

10 

0 

1 12. 

0 

1 

0 

0 

2 10 

0 

1 

6 

0 

a la 

0 

ssaa 

2 

0 

■JXA 

0 

tSKS 
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PUBLISHED 


Tatlor’s Book of Righto, 12 mo. 1833 . 


Publication Xow qfferti 

Price in Bd*. inlUU, 

£ 9. <L £ m. d. 

. 0 0 6 0 40 


Watkins' Principles of Conveyancing, Ninth Edition, by 

Waits, 8vo. 1845. . . 0 18 0 

Wobtuinotom's General Procodent for Wills, Fourth Edition , 

12 mo. 1842 0 1 5 0 

Woo&BYCH on the L*w of Sewer Second Edition, 8vo. 1840, 0 10 0 

Woolrtcb on the Law of Waters, including Rights in the 
Sea, IUvors, Canals, Ac., Second Edition , 8vo. 1851 . . 0 18 0 

Woolhycb on the Law of Legal Time, 8vo. 1851 . . 0 7 6 

1 WooLRTCU on tho Publio Health Act, 12ino. 1848 . ..0 5 0 


0 7 6 

0 5 0 

0 7 6 

0 10 0 | 

0 4 0 

0 2 6 , 


ii 


' i 

i 

t 

i 

I 




> 


i 

i 

i 






